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BOOK I. 


E K. 1. 


Of the Nature of Equity, and of Agreements in 


General. 


Sec. 1. II is plain that law is a moral ſcience ; Law & 
fince the end of all law is juſtice, And 74% 47, 

Juſtice, in the moſt extenſive ſenſe of the word, amel 

differs little from virtue it{clf ; for it includes with- 

in it the whole circle of virtues. Yet the common 

diſtinction betwixt them is, that the ſame, which 

conſidered poſitively, and in itſelf, is called virtue, 

when conſidered relatively, with reſpec to others, 

has the name of juſtice. But juſtice in a proper 

and limited ſenſe, as being itſelf a part of virtue, 

is confined to things ſimply good or evil; and con- 

ſiſts in a man's taking ſuch a proportion of them - 
| B e 
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he ought. And this is uſually divided into two 
ſorts ; the one diſtributive, of things to be divided, 


amongſt thoſe who are united in civil ſoctety; the 
* other commutative, or that which governs con- 


tracts. The reaſon of this difference is, that in 
the one reſpect is had of the perſons, but in the 
other only of the damage done. For it is the 
office and duty of a judge to make an equality be- 


tucen the“ parties, that no one may be gainer by 


another's Toſs. But in diſtributive juſtice the ſame 
equality is required in both ; that neither equal 
perſons have unequal things, or unequal perſons 
things equal. And it is this golden rule of equality, 
that God himſelf obſerves, in the diſtribution of 
the ſeveral parts of the world, dealing to every 
one according to his deſerts: As in muſick, the 
beſt inſtruments are given to thoſe who play beſt. 
And the ſame order ought to be obferved in ſtates, 
if they would be truly happy, taking God and 
nature for their pattern; that they may be of a 
piece and conſiſtent with the reſt of the univerſe. 
Sech. 2. But our preſent enquiry is reſtrained to 
that firſt ſort of juſlice, which governs contracts. 
For as an action or ſuit, which is the remedy the 
law hath provided for the obtaining juſtice, 1s but 
a legal demand of ſome right, and all civil rights 
muſt ariſe from obligations, and theſe obligations 
are ſounded on compacts, it follows of neceſſity, 
that the proper ſabject of law is contracts, and 
that juſtice the chief end of law, which teaches 
the performance of them, Now contracts are 
either voluntary or involuntary. The voluntary 
are, buying and ſelling, letting and hiring, depoſits; 
the intereſt of money and the like. The involun- 
tary arc, theft, murder, rapine, and all other 


heinous offences, whether fecret or violent. But 


we ſhall wave the treating of theſe any further 
Lere ; ſince it is the voluntary contracts only, that 
; we 
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we ſhall have occaſion to ſpeak of, and ſuch eſpe- 
cially as are moſt in uſe amongſt us. For of torts 
and crimes Chancery has no proper juriſdiction, 
and we do not intend to confine our diſcourſe to 
the muuicipal laws only, but to have chiefly in 
view that natural juſtice aud equity, which ought 
to be the ground-work and foundation of all law, 
and which corrects and controls them wheu ,they 
do amils. 

Sef. 3. Equity therefore, as it ſtands for the 
whole of natural juſtice, is more excellent than 
any human inſtitution: neither are poſitive laws, 
even in matters ſeemingly indifferent, any further 
binding, than they are agreeable with the law of 
God and nature. But the precepts of the natural 
law, when cnforced by the laws of man, are fo 
far from loſing any tking of their former excellence, 
that they receive an additional ſtrength and ſane- 
tion. Yet as the rules of the municipal law are 
finite, and the ſubject of it 1ufinite, there will of- 
ten fall out caſes, which cannot be determined by 
them; for there can be no finite rule of an infinite 


matter, perfect. So that there will be a neceſſity «p. . 


— 
WH. 


of having recourſe to the natural principles; that 
what was wanting to the finite, may be ſupplied 
out of that which is infuite. And this is what is 
properly called equity in oppoſition to ſtrict law; 
aud ſeems to bear ſomething of the ſame propor- 
tion to it ia the moral, as art does to nature in the 
material world. For as the univerſal laws of mat- 
ter would in many inſtances prove hurtful to par- 
ticulars, if art were not to interpoſe and direct them 
a-right; ſo the general precepts of the municipal 
law would oftentimes not be able to attain their 
end, if equity did not come in aid of them. And chan. 
thus in Chancery every particular caſe ſtauds upon I! 
11s own particular circataſtances ; and altho' the 
common law will got decree againſt the general 

| B 2 | rule 
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rule of law, yet Chancery doth, ſo as the example 
introduce not a general miſchief. Every matter 
therefore, that happens inconſiſtent with the deſign 
of the legiſlator, or is contrary to natural juſtice, 
may find relief here. For no man caa be obliged 
to any thing contrary to the law of nature, and 
indeed no man in his ſenſes can be preſumed wil- 
ling to oblige another to it. But if the law has 
determined a matter with all its circumfances, 
equity cannot intermeddle; and for the Chancery 
to relieve agaiuſt the expreſs proviſion of an act of 
parliament, would be the ſame as to repeal it. 
Equity therefore will not interpoſe in ſuch caſes, 
notwithſtanding accident or unavoidable neceſſity. 
So that infants had been bound by the ſtatute of 
limitations, if there had been no exception in the 
act. And altho' in matters of apparent equity, as 
fraud, or breach of truſt, precedents are not ne- 
ceſſary ; yet in other caſes, it is dangereus to ex- 
tend the authority of this court further than the 
practices of former times. 

Se. 4. Now the ſubject matter both of la and 
equity is contracts, as we before obſerved. And 
a pact or covenant, 1n the general ſenſe of it, com- 
prehends all things about which men agree in their 
tranſactions, negotiations, and intercourſe with 
one another. Vet is it not here to be extended fo 
largely, as to take in every agreement of opinion; 
but ſuch only as induce an obligation, or contain 
a conveyance of ſome right. Neither do we at 
preſent intend to treat of thoſe univerſal pats, by 
which the propriety and dominion of things was 
at firſt eſtabi1ſhel ; but thoſe particular contracts, 
which are liuuted to the benefit of certain perſons, 
and pre-ſuppoſe property and price. Theſe ſaith 
the pretor, (as the * mouth and oracle of the law, 
and building his opinion on the ſure foundation of 
natural juſlice aud equity) if they are not gained 


by 
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by ill practice, nor made againſt the laws, I will 


ſee kept; for what can be ſo agreeable to human 


faith, as the oblervance of thoſe things, which 

they themſelves have approved of, and made a law 

amongſt one another. In contracts therefore, reſpect 

is firſt to be had to the things expreſſed in the 

agreement, if they may poſhbly be obtained, and 

for default of the things themſelves, a ſufficient 
uivalent is to be given. 

Sect. 5. But the law of England was very de- 
ſeaive in this point, and fell ſhort of natural 
juſtice, where an actual conveyance was not ob- 
tained; which oftentimes, from the diſtance of 
the place, where a local cereinony was required, 
or from other circumſtances wanting, was not im- 
mediately practicable. For executory agreements 
were there looked upon but as a perſonal ſecurity, 
and damages only to be recovered for the breach 
of them; moſt commonly either by an action of 
covenant, if there was a deed, or by an Aſfumpfit, 
if without deed. But it proving a great bardſhip, 


in particular caſes, to be left only to the incertain 


reparation by damages, which the perſonal eſtate 
may perhaps not be able to ſatisfy ; the court of 
equity therefore, where there was a ſuſhcient conſi- 
deration, did, in aid of the municipal law, compel 
a ſpecifiek performance. And there are many other 
caſes, wherein equity will give relief, altho' there 


be a remedy at law, if that be inſufficient ; as for, 1.8. 15. $a 


PI 


a nuſancePby injunction, or the like, yet their Scqueſtra- 


record; tho* ſome think this opinion abſurd, for 


decree biuds the perſon only, and not the eſtate ;inroduces 4 


becauſe the Chancery is in this reſpe&t no court oft Sir F. 


Bacon, in 
Elis. 


both ought equally to be bound by the deciſions oftme, before | 


this court, or elſe there would be an impotence in CH 
the court, that would reſtrain it from doing juſtice, {ound ſome 


d 


4 E. 84. 1 Koll. Rep. 86, 190. 2 Bulft. 34. i 


Litt. Rep. 166. 


Ia. 
SM" r 
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Seck. 6. However the common lawyers continu- 
ally poured out their complaints againſt this in- 
croachment, as they imagined, on their own pro- 
feſſion; yet pretended all the while, that their only 
concern was, leſt this new juriſdiction ſhould ſhake 
the foundation of the ancient municipal laws of 
this realm. The law, ſay they, has appointed 
certain ceremonies, in the transferring of property, 
for the quiet and repoſe of ſociety. It has alſo 
provided certain technical words, of peculiar and 
determined ſignifications, for the limiting the du- 
ration of mens eſtates ; and it is better to ſtick to 
the “ known rules of law, than to follow the fancies 
of private men. But if the aſſurance is bad, and 
yet there is a remedy, to what purpoſe is the com- 
mon law; But equity was not ſatisfied with this 
falſe and ſhallow reaſoning of the common law- 
yers. For it never pretended to any arbitrary ſway 
over the ſtated rules of law, but only a power of 

conducting and guiding them according to honeſty 
and good conſcience. And what poſhble inconve- 
nience can there ariſe, where there is a good con- 
ſideration, and the intention is clear, that men 
ſhould be compelled to perform their engagements; 
and that all the means, without which that cannot 
be obtained at law, ſhould be ſupplied by a court 


of equity ? 
Seda. 7. Equity therefore will ſupply any defects 
v.23. of circumſtances in conveyances; as of livery, 
£28 ſeiſin in the paſſing of a freehold, or off*the ſurren- 


> 3 Ob. Rip. der of a copyhold, or the like. Allo all miſpniti- 
| box oe 3% ons in deeds, as in the names of the parties, or 
* the ſum in a bond. And an award or charter- 
1 party, tho' void or deſective at law, may find re- 
lief here. Nor ſhall any fiction of the common 
Mente. law, as the extinguiſhment of a covenant by mar- 
riage, prevent the interpoſition of this court. For 
equity regards not the outward form, but the in- 
— ens 1 . 84 | ward £ 
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ment by the huſband with a third perſon, for a 
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ward ſubſtance and efſence of the matter; which 
is the agreement -of the parties, upon a good and 
valuable confideration, and where the perſons in- 
tereſted fully intend to contract a perfect obligation, 
tho? by miſtake or accident, they omit the ſet form 
of law, ſo that no remedy is to be had to compel a 
performance of it in courts of civil judicature; yet 5 
are they bound in natural juſtice to ſtand to their 
agreement. | 

See. 8. And any covenant, tho' not ſpecifick, 
but only a general perſonal covenant. for indemnity, . 
may be decreed here. For equity prevents miſ- 
chief, and ft is unreaſonable a man ſhould have a 
cloud continually hanging over him. Yet it ſeems, 


where the incumbrance is not neceſſary, but con- Wy 
tingent, you ſhould recover no damages at law £ 
till a breach, and therefore they ought not to de- | F 
cree it in equity. So altho* the Chancery cannot 1 
aſſeſs damages, yet a covenant by the huſband, Ab. E. c. f 


that the jointure ſhould be and continue of ſuch a ol 


value may be carried into execution in this court ; 1Vern * % 
2 Ca. Cc. 14 


% 


for the maſter may enquire into it, or they may 0 * 
ſend it to be tried at law in a Quantum dammificatus. 2 5 y | | 
So a bill for a ſpecifick performance of an agree- 3 


ſeparate maintenance to the wife, is proper here, 

not withſtanding that alimony belongs io the ſpiri- 

tual court. * And regularly, there are but four, P.6 
caſes, wherein an agreement will not be binding 
in equity, 1/, For want of aſſent. 2dly, For 
want of teſtimony of the aſſent. 3d/y, Where 
there is ſome vice or defect in the ſubject matter; 

or, 40% ly, The want of a ſufficient conſideration. 


CAP. a 


* 
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CGN F. I. 


Of the Aſſent required in Agreements. 


Sed. . W E are firſt then to examine, what con- 


ſent is required to the making: pacts and 
agreements valid. For the rule of the civil law is 
highly agrecable with natural juſtice; that in the 
tranſlation of property there muſt be an union of 
minds and aftections. For whether it be a ſale, or 
a loan, or a free gift, or any other ſort of contract, 
unleſs there be a mutual agreement, it can never 
have a full effect. Now conſent is an act of reaſon, 
and accompanied with deliberation, the mind 
weighing as in a ballance, the good and evil on 
either fide : So that creatures void of reaſon and 
underſtanding are incapable of giving a ſerious 
and firm affent. And thus ideots, madmen, and 
infants, were reſtrained by the Roman law from all 


manner of engagements and contracts, becauſe . 


they were ſuppoſed to be unable to judge of their 
own actions; and therefore the charge and care of 
them was committed to others. But the common 
lawyers endeavoured to ſet up a maxim of their 
own, in defiance of natural juſtice, and the univer- 
ſal practice of all the civilized nations in the world. 


x Inſt. 2. b. For they ſaid it was a known rule in their law, 


247. 4. b. 


4 Co. 123. b. 
124.2. 12 5. 


F. N. B. 
202. C. D. 


that no man of ſull age ſhould be admitted in any 
plea to ſtultify aud diſable himſelf; becauſe when 
he recovers his memory, he can't know what he 
did when he was of non ſane memory; and there- 
fore they concluded that he ſhould have no relief 
for this, even in a court of equity ; becauſe it 
would be in ſubverſion of a principle and ground 
in law, Yet ſome have thought that by the anci- 

ent 
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cient common law he might have the writ of dum 
non fuit compos mentis; and of conſequence might 
enter. And it is undoubtedly not for want of right 
to the thing, but of capacity to do the act, that a 
madman 1s hindered to avoid his own grant. For 
where the thing does not pals by livery of his hand, 
the conveyance is abſolutely void; and therefore show. Pan, 
a ſurrender by deed of a tenant for life, being non Ca. 1 2 
compoy, will not bar a contingeut remainder. But“ 
now only privies in blood (/. the general or f. — 


cial heir inheritable) may thew the * dilability of“ P. 7. 


the anceſtor ; aud privies in repreſeutation, as exe-Carth. 435. 


Salk, 427, 


cutors or adimmitrators, the infirmities of the teſ- 476. 


tator; and neither privies in eſtate, nor privies in 
tenure. * For the difference is between a title of 
entry, as by reaſon ot a condition, &c. and a right 
of entry, as in the caſes beiore mentioned; and 
the ſaine diverſity holds in caſe of infancy and 
coverture. 

Sect. 2. However the acts of a non compos, or 
ideot, uulcſs of record, for the inconvenience of 
over-turning a record by a nude averment, were, .. 

NG ; 1 48 
avoidable by law, even during his life-time, in a 126. b. 
ſeire facias by the king, who is bound by his royal 
office to protect all his ſubjects, their goods and 
"eſtates; and to preveut all incumbrances it ſhall 
have relation to the diſability. And his they ſaid 
was no impeachmeut of the rule; becauſe the ideot, 
or non compos, is no party to it, but the whole truth 
is found by che inqueſt. But no office could be 
found afterhis death; becauſe then the guardian- 
ſhip of the king was determined. And it ſeems to 
be upon the ſame ground, that bills in Chancery 
have been fince brought, to ſet aſide conveyances 
and ſettlements by lunaticks and ideots, tho? in 
other reſpects reaſonable, and for the convenience 
of the family; for theſe bills ought properly to be 
brought by the attorucy-general. Yet there is not a 

C little 


. 
_ 


123, 


1Ch. e 153, 


29 
El 


* 
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iCh. c.1;;, little difference between them. For a lunatiek muſt 
112. be a party, as an infant, where a ſuit is commenced 
on his behalf; becauſe he may recover his uuder- 
ſtanding, and then he is to have his eſtate in his 
400. 323.b. Own diſpoſal. And the committee of a non compos 
is but a baily, and accountable to him or his repre- 
ſentatives. But of an ideot, it is otherwiſe, for 
his recovery is not expected by the law; and there- 
fore in the Roman law he was looked upon as civilly 
dead. And theſe bills are now eſtabliſhed in equity, 
Ab. l. ca. Where they hold, that the maxim of law before 
279. mentioned is to be underſiood of acts done by the 
lunatick in prejudice of others, that he ſhould not 
be admitted to excuſe himſelf on pretence of luna- 
Cy, but not as to acts done by him in prejudice of 
himſelf ; for this can have no foundation in reaſon 

and natural juſtice. 


. 


9 Co. 31. 2. Sea. 3. As for the queſtion, who ſhall be deemed 


4 Co. 126. 


7. N. B. an ideot or non compos, there is no certain rule can 
232, 233. be laid down: But it muſt be left to the wiſdom 
and dilcretion of thoſe, to whom the law has en- 

truſted the trial of it. And altho” a man be found 

an ideot by inquifition, he may after pray to be 
examined in Chancery. I., this is not to be ex- 

P. 8. tended to every“ perſon of a weak underſtanding, 
unleſs there be ſome fraud or ſurprize; for courts. 

of equity would have enough to do, if they were 

to examine into the wiſdom and prudence of men 

in diſpoſing of their eſtates. Let a man be wile 
therefore, or unwiſe, if he be legally compos menlis, 

he is the diſpoſer of his own property, and his will 
xInft.247.a.ftands inſtead of a reaſon. And altho* drunkenneſs 
lows, 15. is a kind of inſanity for the time, yet, as it is of 
1 Hall. p.6. his on procuring, it ſhall not turn to his avail, 
* either to derogate from his act, or leſſen his puniſh- 
ment; but it is a great offence in itſelf : And this 

holds, as well as to his life, his lands, goods, or 

xCh. c. ac. any other thing concerning bim. However equity, 
a | as 


ts 
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as it ſeems, will relieve in this caſe, eſpecially if 
it were cauſed by the fraud or contrivauce of the 
other party, and he be fo exceſſively drunk, that 
he is utterly deprived of the ule of reaſon or un- 
derſtanding; for it can by no means be eſteemed 
a ſerious and deliberate conſent, and without this 
no contract can be binding by the law of nature. 
And ſo, altho' there is no direct proof that a man 
is non compos or delirious, yet if he is of a weak 
underſtanding, and is harraſſed and uneaty at the 
time, or if the deed be cxecuted in extremis, or 
by a paralytick, it cannot be ſuppoſed he had a 
mind adequate to the buſineſs he was about, and 
might more eaſily be impoſed upon; eſpecially the 
proviſion in the deed being ſomething extraordi- 
nary, or the conveyance being made without any 
conſideration. And the rule of the common law 
itſelf, in caſe of wills, is very favourable : Altho' 
it can hardly perhaps be extended to deeds, with- 
out circumſtauces of fraud or impoſition. For as Co. 23.0 
memory; which the law there allows to be a ſound 
memory, is, when the teſtator hath underſtanding 
to diſpoſe of his eſlate with judgment and diſere- 
tion; which is to be collected from his words, 
actions and behavior at the time, and not from his 
giving a plain anſwer to a common queſtion. And 
therefore a will obtained in extrem:s, aud upon im- 
portunity of the teſtator's wife, his hand being 
guided in the writing of his name, may be let 
aſide. 

Sed. 4. And the grants of inſants, and lunaticks, , _.. 
are parallel both in law and reaſon. For infants 172, 587. 
are diſabled, by a maxim in law, to contract for SA Hes, 
any thing, but neceffaries for their perſons, ſuit- 199. 
able to their degree and quality. Aud what is 1 
neceſſary or not, ſhall be tried by the judges, aud Palm. 367. 
not by a jury. Which maxim was grounded up- 1 a 14. 
on a preſumption, that infants moſt commonly, Re A0. 

| C 2 before Gould. 105. 


* 


— 


— 
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P. 9. before they are of the age of * twenty-one years, 
are not able to govern themſelves. And theretore 
the law takes upon itſelf the protection of their 
rights ; and ordains, that they ſhall be favoured in 
all things which are for their benent, and not pre- 


Abe, On judiced by any thing to their diſadvantage. So that 
„ 2823, 


Co. Lit. y: heither as bailiff, nor for goods to carry on a trade, 


Salk. 385, can an mniant be charged; becayſe there was no 

ah neceſſity that he ſnould trade, neither does it appear 
for his advantage. Aud ſuch contracts, as may not 
be intended jor his benefit, are abſolutely void. 

Co. Lit, 172 Sect. 5. But an infant may be an executor, and 


5 Co. Prin. of conſequence may be charged tor what he does 


Ca. Wertw. 


Ex. 214, AS executor according to law; becauſe the law 
21c 2 Fa ® f . i . 
Godelpb. enables him; and if he does any thing, to which 


Orp. Leg. he is compellable by law, it is good, aud will bind 
S rraeß bim. Aud altho' a fine or recovery is never taken 
Co.Lit.z80. from an infant; ſor it is againſt the duty and office 
1 the judge or commiſſioners, if they know of it; 
12 Co, 125. yet if it be taken, and not reverſed during his mi- 
Vel. 155. nority, it is unavoidable. And there is no way 
3 Mod-225. to Vacate it at law, becauſe his age is triable only 

by inſpeciion ; and no man would be ſure of his 

iuheritance, if records might be avoided by aver- 
Hob. 199. Ments. However ſometimes recoverics have been 


Co. Car admitted on privy ſ. * 
1 Ru). Ab g upon privy .feals, upon the petition of 


„u. fathers upon the marriage of their ſons ; but now. 


a=. 2 it is but rarely luficred, becauſe of the nuſchiels it 
2 Lid. 258. Occaſioned. But certain it is, that they may be 
1 Lev. 169. charged for treſpaſſes which are vi & armis; and 
ſo ii ſeems in trover, becauſe a tort. And altho? 
they are not capable of doiug an injury knowingly, 
it 18 ſufficient that they are the phyſical cauſe of a 
damage they had no right to do. The law of 
England therefore makes a difference between 
crimes and treſpaſſes: And in the one conñders the 


intent, but in the other only the damage done. 


For the obligation to reſtitution ariſes from the thing 


itſelf 
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tſelf, and natural equity; but puniſhments are for, tan. 233 
be example, and to deter others. Neither did! £9 44. 
he court ever pretend to change the nature of in- 2 Lev. 21. 
ants eſtates; or to make that abſolute, which was 30. 343» 
de ſeaſible: So that where an eſtate is given to an | 
nfant, upon a condition, ſuch acis, as an infant ! Fra. 14g. 
an perform, muſt be done by him, and infancy in 1ia 233. b 
uch caſe is no excuſe... _ | : 

Sect, 6. As for feme coverts, the law is much the . fg. 
ame, with reſpe& to their power of contracting, 1 Mod. 123 
is of infants; for they bave no will but the will of Ch.. 
heir huſbands ; tho? in the Roman law it was other: 1 Lev. 4, 5- 
iſe. And in this, equity followsthelaw, For the huſ- Ia. 14e. 

band's goods are looked upon, with * reſpe& to the“ P. 10. 
Wile, as if they were in abeyance or cuſtody of the rVern.245. 
aw, to be charged only by act of law. And 13 

e elope, ſhe loſes the privilege of charging him 
ven for neceſſaries; as at common law ſhe loſt her 1. 33.4. 
dower. But it is certain that a wife may have a 
ſeparate eſtate from her huſband, as by agreement 
before or after marriage; or by decree for ill uſage, 
or alimony ; or otherwiſe ſecured in truſtees hands = pay 
or her. And as to thele ſhe is in nature of a feme 4. . A 
ſole, and may ſue, or be ſued, without her huſband ; - a 
and they are not in the power of ber huſbaud, but . 
in her own diſpoſal, and the produce of them, by wy 2 
writing in nature of a will, and are liable to her N. Ch rcp. 
debts. Aud If ſhe has a ſeparate maintenance, and 56: 
lives ſeparate, and this known to tradeſmen, they ak. 178. 
cannot truſt her, aud recover of the huſband 8 
law. Yet while the marriage continues, the living: Ric. Abr. 
ſeparate does not deſtroy the legal rights of the 26. 
buſbaud. 

Sef. 7. Another impediment of affent is igno- 
rance and error, either in fat or in law; if it be 
the cauſe and motive of the agreement. And if 
the miſtake is diſcovered before any ſtep is taken 
towards performance, it is but juſt that be ſhould 


have 
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have liberty to retract; at leaſt upon ſatisfying the 
other of the damage that he has ſuſtained by loſing 


the bargain. But if the contract is either wholly 
or in part performed, aud no compenſation can be 
| 


given him, then 1s it abſolutely binding, notwith- 
ſtanding the error. Yet this is not to be underſtood 
| where there proves to be an error in the thing or 
ſubject, for which he bargained. For then the bu. 
ſineſs is null in itſelf, by the general laws of con- 
tracting, inaſmuch as in all bargains, the matter, 
1 about which they are concerned, and all the qua- 
lities of it, good or bad, ought to be clearly un- 
derſtood; and without ſuch a diſtin knowledge, 
the parties cannot be ſuppoſed to yield a full con- 
ſent. 

Sef. 8. Much more ought a miſtake to render a 
pact or agreement invalid, when accompanied with 
| fraud and circumvention; if it were occaſioned by 
one of the parties, who by that means drew the 
= other 1nto the engagement ; for then he 1s undoubt- 
edly bound to make reſtitution for the injury. Yet 
a the rigor of the common law would admit no aver 
$ ment by a man againſt his own deed : Except in 
we the king's caſe, who had favour ſhewn him, be- 
| cauſe the public intereſt was bound up with his. 
x Vera, 20. But it is a conſtant rule in equity, that where there 
| is, either ſuppreſſio veri, or ſuggeſtio falſi, the releaſe 
P. 11. or other * deed ſhall be avoided. As if a man 
rVero.227. ſhould be informed by J. S. that J. M wanted to 
be a purchaſer, and the ſeller ſhould declare, that 
7. N. ſhould bave a better penny-worth, than 
another perſon ; and upon this he ſhould article 
with J. S. for the fale of it, when this purchaſe 
was 1n reality for a ſtranger ; equity would not 
carry fuch a contract into execution, tho* without 
doubt he might have fold it to J. S. the next day. 
And even a miſapprehenſion of the party has been 
| held ſufficĩent for this purpoſe. But it is not every 

: | ſurprize, 
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rprize, that will avoid a deed duly made, nor 1s Ch. c. 


ath 


rprize. For a man may be ſaid to be ſurprized 
n every action, which is not done with ſo much 
iſcretion as it ought to be. But the ſurprize here 
tended muſt be ſuch, as is accompained with 
raud and circumvention; and then it muſt be 
yroved; for fraud is a thing odious in law, and never 
preſumed. And if the fraud proceed altogether 
om a ſtranger, we are left to our remedy againſt 
im; and it is to be looked upon, as to the parties, 
a miſtake or error only, and to be governed by 


he rules before laid down. 


Sed. 9. But further, in all contracts purely charge- 
ble, if there appears to be an inequality, altho” 
nere was no deceit on either fide, and all the 
aults of the things were expoſed : Yet if the da- 
age be confiderable, the bargain ought to be 


nade void. And this eſtimate of the damage is to be 
aken either ſrom the exorbitance of the price, or 
he poverty of the party injured ; for no man 
hould be a gainer by another's loſs. But a ſmall 


amage, even in the law of nature, is not ſufhcieat 


o break off a bargain, for the benefit of traffick, 


nd the eaſe of the magiſtrate. 
The civil law fixed this at half the value of the 
igheſt price the thing was really worth, to be fold 


iſned the law were ſo in England. But altho' the 
ourt of Chancery have no fixed rule, how many 


rears purchaſe is a reaſonable price of lands; be- 


auſe the iniquity of the bargain does not depend 
pon the price; for what may be a reaſonable price 
a one caſe, may be unreaſonable in another: Yet 


t 18 a certain rule, that where the bargain is plain- 


y iniquitous, and it is againſt conſcience to infiſt 


pon it, as forty years purchaſe for lands; or an Rer. in Ed. 


extravagant '5* 


8 | 


t fitting; for it would occaſion great incertainty, 14,nc.,ue. 
nd it would be impoſſible to fix what was meant by = Vern. 32. 


t the time of the contract. And ſome have* Ch. c. 137. 


* 
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extravagant price for ſtock, as was given in the 
South. Sea year, equity can't ſupport it; for that 
would be to decree 1niquity. So a releaſe of an 
P. 12. equity of redemption has been ſet · aſide; the court 
being ſatisfied upon the proofs, that the value of 
the land was much greater, than to make a fatis{ac- 
tion for debts for which it was given. 
2Vera.4zz Sed. 10. But this rule ſeems to extend chiefly 
to ſuch things, as have ſome ſtated and ſettled price. 
For in other caſes, there is no reaſon, but as a be- 
neficial bargain will be decreed in equity ; fo it it 
K happens to be a losing bargain, it ought equally to 
*. be decreed. As if a man takes a leaſe of water- 
. works, in order to let it out in ſhare», and make 
. a * of it, the aflignee in truſt for thoſe who 
bought ſhares, ſhall be compelled in equity to 


SA „ 


| pay the reſerved rent, tho” it be above double the 
E value of what it proves to be worth; for the con- 
2 tract is to be judged of as matters ſtood when it 
* took effect. And ſo hazardous bargains, to be 
| aid double, or to have an eſtate of double or tre- 
1 le the value of what is at preſent advanced, after 
| the death of tenant for life, but if ſuch tenant for 
| life pi the the perſon, to whom the money is 
l Pt lent, then the whole to be loſt, are not to be ſet 
30 aſide without circumſtances; for their may be no- 
| | thing ill in thoſe bargains, the price at the time 
| being the full value ; and what after happens (as 
the death of the party, upon whoſe death the eſtate 
was to fall, or the money to be paid) cannot make 
| any difference. 
| Sed. 11. But an unconſcionable bargain, as a 
purchaſe or ſecurity got from an heir in his father's 
x Vera.167, life-time, are now uſually avoided in equity. For 
1 2 Che. 136. he Would juſtly forfeit the character of an honeſt 
| z Vern, x3. man, who ſhould endeavour to make an advantage 
of this eaſy age ; and enrich himſelf at the coſt of 
| thoſe, who either could not foreſee, or do not 


__ rightly 
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figlitly apprebeud the loſs. And ſo in the Romas 


Law, the lending money to heirs, in their father's 


life, was prohibited expreſly. And altho' the 
money would have been loſt, if the heir had died 
before the father: Yet it being an unrighteous bax- 
gain in the beginning, for it is not likely he would 


have made it but in expectation of an unreaſonable 


advantage, it cannot be helped by matter ex poſt 
fafto. And no difference, whether it was fot 


money lent, or wares taken up to ſell again, as im- 


provident heirs are uſed to do. But the difference 
ſeems to be, if the heir has no maintenance 
from the father, but was turned not upon uurea- 
ſonable diſpleaſure ; there perhaps the bargain, if 
not exceſſively beyond the proportion of ſuch af. 


ſurances, ſhall. ſtand ; becauſe it is not to ſupply 


the luxury and prodigality of the heir, but to keep 


him from * ſtarving. Yet it muſt be confeſſed, in“ P. 13. 


former times chancery did not interpoſe in theſe 
cafes. But the reaſon was, becauſe there was 
another court that then did; and this was the ſtar- 
chamber, which could not only relieve the plaintiff, 
but puniſh the defendant. And altho' that court 
was aboliſhed; for the abuſe that was made of its 
power: Yet there are many caſes in which we find 
the want of ſuch a juriſdiction. For a man may 
now practiſe a- notorions cheat, and pay the fine 
ſet upon him by law, which perhaps will be 204 
or ſome ſuch ſum, and count all the reſt as clear 
gains by his villany - OY 

Sef. 12, Let us now examine more minutely the 
force of theſe fraudulent and unequal contracts. 
for it is certain, on the part of him who committed 
the fraud, they are irrevocable ; and if he ſhould 
require a nullity of the contract, ſuch a demand, 


1 


5 
which is ſcandalous, ought not to be granted him. 
Nay, if ſuch a fraudulent perſon comes as plaintiffs ab K. 


into a court of equity, to have what was really and“ 9* 


D Long 
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| bond Fide lent, he ſhall not have it; becauſe he has 

1 Yem.445 committed iniquity. But as to all others, a con- 

veyance obtained by fraud, is the fame in equity 

as if no conveyance had ever been made. And 

therefore a contingent eitate; abſolutely deſtroy- 

cd by it, ſhall yet be ſet up in chancery, as if 


it were ſtill ſubſiſting, and nothing had been done. | 


And there are other covenants which may be avoid- 

ed only by one ſide; as between a minor and one of 

full age. Nor is this inequality of the condition of 

the contractors unjuſt ; for every one ought to 

know the ſtate of him with whom he treats. Yet 

thoſe who are not by nature incapable of contract- 

ing, but prohibited only by ſome pofitive law, al- 

| tho' they cannot legally be forced to ſtaud to their 

| engagements, yet if they do perform them, they 

1 \ | cannot afterwards be relieved; for there is a natural 
| 


unjuſt, As in the Roman law, if a ſon, under the 
fl power of his father, pays what he has borrowed, 
| "Ee to which, tho' of age, he was not obliged. And 
| 7 in catching bargains of young heirs, in our law, 


| 5 bbligation, at leaſt fo far as they are not naturally 


SE! \ always where they are ſet aſide for fraud, the plain- 
5 che. a6 tiff muſt do equity to the defendant, by paying him 
| 8 3 Vers.q67. What was really lent. | 
1 Sect. 13. Alſo an obligation, that was at firſt in- 
1 valid, may afterwards recover ſtrength, by the in- 
| tervention of ſome new cauſe fit to create a right : 
And for this a full agreement is ſufhctent, tho? not 
ll | expreſſed by any verbal ſigns; ſince others may do 
{ as well. So at the common law, there was an im- 
- \ ©. 65-2. plied as well as expreſs confirmation as by“ accept- 
[ P. 14. ance of rent, or the like, which was founded on 
| this reaſon ; that the law will never intend a wrong, 
mn if the act, by any conſtruction, may be made law- 
v8 ful: And he cannot receive the rent, or the like, 
| | under the contract, without a confirmation of it. 
1 ut the acceptance of a collateral thing, or by a 
| | ſtranger 
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ſtranger to the contract, cannot be ſupported by 
any intendment. Nor can an implied confirmation 
work ſtronger than if it were expreſs; as to make 
good a void eſtate, or one not commenced, or in 
Le. But in natural juſtice and equity, this is car- 


ried further than at law. And therefore in chan- v.a. fz. 


cery, an agreement, tho' not binding agaiuſt au in- 
ſant, yet ſhall be decreed ; the infant having re- 


ceived intereſt under it after he came of full age, Vern.nag. 


And ſo if he does not expreſly figuify his deſire to 
be relieved, when he has convenient means, it is to 
be preſumed that he 1s willing to abide by it. As 
where a leaſe was made by an infaut, aud 
ſtood unqueſtioned, and the rent was received by a 
perſon under no diſability for five years; this 
filence amounts to a coufirmation. And according 
to the civil law, the queſtion muſt not ouly be 
moved in five years, but decided in ten. 


; C A P. MI. 


Of the Want of Teftimony of the Aſſent. 


Sed. 1. WE are now come to our ſecond diviſion 
which was the want of teſtimony of 
the aſſent. The uſual ſigns therefore of conſent 
being words, we muſt enquire what words will 
make a covenant to be performed in Specie. Aud 
here we may obſerve, that altho' a covenaut is pro. 
perly of a thing future or paſt; for if it be of a 
matter in preſent: it veſts an immediate property, 
aud amounts ta a gilt or grant, the nature of which 
is to be executed immediately: Yet even at law, 
whenever the intention of the parties can be col- 
lected out of a deed, for the doing or not doing a 

D 2 ting, 


% 


20 4 Treatiſe Eguny. 


thing, covenant will lie. For a covenant is but 
Ch. e. 294. an obligatory agreement of the parties by deed; 
1 Leon. 314 K 2 wrt 
and any words, which ſhew the intents, are tuffi- 
x Rol. Ab. cent for this purpoſe. And therefore a covenant 


Fg. 26). will lie on a bond, or the Reddendum in a leaſe ; 


115. for it proves an agreement. So whatſoever words 
x laſt. 45-b. amount to a grant will make a leaſe; for where 
there 1s ſubſtance, the law will apply the words to 
the iutent, tho' they ſound differently. And the 
reaſon of this was, that chattels were of little value 
P. 15. at the common law, when perſonal “ property was 
but ſmall, and leaſes for above forty years were not 
permitted. But for the paſſing the freehold and inhe- 
ritance there were always required apt words, or 
words tantamount. Yet; altho' at the common 
law it is ſaid that the law ſhould rule the intent, and 
not the intent the law, where there is a good con- 
ſideration, and no doubt of the intent, equity will 
relieve againſt the rigour of the law, and make the 
conveyance valid. And this is agreeable with the 
rule of the civil law. For there no ſet form of 
words, or of writing, was required in contracts: 
But they were perfected by the bare aſſent of the 
parties. A Fertiori, where the contract is good at 
2 Vern. 16. law, equity will carry it into execution. And fo 
2 Chc-294-where there was no expreſs covenant, concerning 
the value of the lands to be ſettled, but only the 
marriage articles recited them to be 500. per Ann. 
Yet cquity will deciee the deficiency to be made up 

out ct other lands. fe 
Sed. 2. And altho' they formerly thought, that 
where there was a bond given to perform any agree- 
meut, the obligor had his election, either to do the 
thing, or pay the money; aud that the obligee, 
having choſen his ſccurity, ought to be left to it; 
yet now they conſider the penalty oaly as a colla- 
teral guard to the agreement, which ſtill remains 
the ſame, aud unimpeached by the parties providing 
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a further remedy at law for the performance, and 
therefore proper to be executed in this court. So Abt. K. 
if the obligor dies before the day, yet the lands 18. Pl. ü. 
mutt be ſettled according to the agreement, and fo 
it has been often done. For it would be hard, that 
the enlarging his ſecurity at law, ſhould make him 
in a worſe condition in equity than if he had taken 
none at all; nor can it ever be intended, that a 
bond, added only to enforce the performance, 
ſhould weaken the lien of the agreement. | 
Sea. % But regularly the law never gives any 
other remedy than what the party has provided for 
himſelf; for this would be to alter the agreement of 
the parties; tho' in ſome caſes it is otherwiſe. And | 
the diverſities ſeem to be thus ſettled. 1/7, Where: cb. . 54, 
there is no remedy at law at all, equity will certainly“. 
graut one. As in cale of a reut-leck, to decree 
ſeiſin; or where the deeds, by which it was created 
are luſt, and fo uncertain what kind of rent it was; 
for wherever there is a right, there ought in equity 
to be a remedy for it. But if a man comes to be, 
remedileſs at common law, by his own negligence 
be ſhall not be relieved in equity. As if a man 
loſes his deed, unleſs he can make it appear that it 
was once actually in his cuſtody, and that“ he has* P. 16. 
been deprived of it by ſome caſualty or misfortune. 
So if a man deſtroys his remedy to diſtrain, and 
cannot have debt for the arrears, 1t being due out 
of a freehold, he ſhall not be relieved for them in 
equity. So in caſes proper for law, a man muſt ,yers.119. 
deſend himſelf by legal pleadings. And a court | 
of equity is not to relieve either miſpleadiug, or 
where there is a neglect and waut of a plea, or no 
proper plea put in in time; for it was his own fault. 
So equity will not rcheve for meſne profits, unleſs 
in caſe of a truſt, or an infant, where no entry, vun, 36. 
was made by the perſon entitled to the meſue pro- 
fas. 20%, Where there is à remedy at law, 
. 1 
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will not grant a further one, altho' the remedy at 
law is not ſufficient : Unleſs there be ſome fraud, or 
the like. And therefore 1n all caſes, where the 
court has decreed payment of the rent, and there- 
by charged the perſon, no other remedy could be 
ie Cops And the uſual relief, even where for 
want of ſeiſin there was at law no remedy, is only 
to decree ſeiſin. But this is to be underſtood of a 
remedy provided by the party himſelf; as in a 
grant, or reſervation of a rent by deed; otherwiſe 
of a deviſe of a rent, in which the deviſor is in- 
tended to have been inops confilir, for this is a par- 
ticular miſchief, not againſt any maxim or rule 
tho? unprovided for by the law. 

Sed. 4. There is alſo an implied as well as an 
expreſs aſſent. As where a man who has a title, 
and knows of it, ſtands by, and either encourages, 
or does not forbid the purchaſe, he ſhall be bound, 
and all claiming under him by it; neither ſhall in- 
fancy or coverture be any excuſe in ſuch caſe; and 
this ſeems a juſt puniſhment for his concealing his 
right, by which an innocent man is drawn in to la 
out his money. And for the fame reaſon, luck 
fraud in a mortgagee will without doubt poſtpone 
his mortgage. So if A. makes an abſolute convey- 
ance to B. for 500/. and B. executes a defeazance 
upon payment of 1500. within fixteen years, and 
B. on his marriage ſettles this as an abſolute eſtate 
on his wife and the iſſue of that marriage, there 
being proof that 4. made the conveyance to ena- 
ble B. to get a fortune, tho' another lady, and not 
the wite he really married; yet he ſhall be bound 
as particeps criminis, notwithſtanding that the wife's 
father had notice of the defeaſance before the ſet- 
tlement made. So if A. agree for the purchaſe of 
timber, and he and B. enter into a bond that A. his 
executors and adminiſtrators ſhall not cut down 
tuaber under ſuch a ſize; it comes out that 4s 

| name 
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name was only made uſe of for B. B. cuts down e p. 17. 

timber under, the ſize; there can be no remedy 

againſt B. upon this bond, but it is a fraud upon 

the ſeller, and relievable in equity. But this relief 

is only extended to joiatures, mortgages, and ſuch ; 

as come in upon a conſideration, and not to a vo 

luntary deviſee. | | 
Sect. 5. However, where the intent is only to? Ver 535 . 

give damages, equity will not decree a ſpecifick c. 
rformance. As where a ſettlement is made to 

the huſhand for life, remainder to his intended 

wife for life, remainder to the heirs of the body 

of the huſband on the body of the wite, remainder 

to his own right heirs, with a covenant, that he 

would not dock the intail, nor ſuffer a recovery: 

Altho' this covenant ſeems to be executory, and 

like a covenant that a man would not execute a 

power to make leaſes ; yet there is a difference 

where the agreement is ſubſequent to the raĩſing the 

power to extinguiſh 1t, and the caſe here, where 

all is in the ſame deed, For the party here knew 

that he had a power to bar the intail, and therefore 

agrees to accept of a covenant, by which he is to 

have damages only, and not the thing in Specie; for 

that would be to carry it beyond the agreement. 
Sect. 6. The agreement ought alſo to be com- 

pleat and perfect; for pada contratuum preparatoria 

are not binding, either in law or equity. As if: . K. ca. 

upon a treaty of marriage, the father and huſband bre. h. 

o to counſel, who hearing the propoſals on both“ 

es, takes down minutes or heads of them in 

writing, and gives them to his clerk to draw a ſet- 

tlement ; theſe preparatory heads might have re- 

ceived ſeveral alterations or additions, or the agree- 

ment have been entirely broken off upon further 

art þ into the parties circumſtances; and there- 

fore if they marry without the conſent of the fa- 

ther, it is at their peril; for their is no caſe where 

an 


* 


an agreement, tho* wrote by the party kimfelf, 


ſhould bind, if uot Hgned, of in part executed by 
him. But if the marriage had been had upon the 
foot of this writing, and the father had been privy 
and conſenting to it, he ſhould then have been 
obliged to execute his part. So in a will, if the 
writing be but a draught or preparation to a teſta- 


ment, and not a teſtament itſelf, it is without any 


And. 24. 
Browni, 


44- 
Dyer 52. 
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Co. 31. b. 
P. 18. 


force, ſor the teſtator maſt have anmum teſtand!. 
But notes taken from the mouth of the deceaſed, 
of his laſt will, or made by his appointment, and 
read to him, tho' not writ in ſorm of law, were a 
ſufficient will in writing upon the ſtat. of 32 & 34 
H. 8. And in wills, where the deviſes * are ſeve- 
ral and diſtinct, the perfect is not to be hurt by the 
imperfect, altho' the teſtator die before the whole 
is finiſhed; for perſeverance, and not mutation of 
will, is to be preſumed. £54 | 
Sed. 7. And wherever there is a demand in 
law or equity, there muſt be a certainty of the 
thing demanded, to be adjudged or decreed, or at 
leaſt a mèan to reduce it to a certainty ; for other- 
wiſe the court will not know how to give judgment. 
The agreement muſt alſo be fixed and ſettled, and 
not wavering and revocable, or elſe the repreſen- 
tative will not be bound by it, if not perfected be- 
fore the parties death. But here are leveral diver- 
ſities to be obſerved. If, Between a covenant, 
or other agreement, which is perfect and compleat, 
altho” it take effect in poſſeſſion upon a future mat- 
ter precedent, and a covenant and agreement in- 
compleat and imperfect, which is to be reduced to 
its perſection, by future matter ex p facto, for in 
the one caſe the intereſt and eſtate in the land ig 
preſently veſted, but in the other not; and there- 
fore it muſt be made perfect in the lite-time of the 
parties, or elſe will not bind; for the lien never 
veſting in the anceſtor or teſtator, cannot deſcend 
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upon the heir or devolve to the executor. As if 


land is rendered by fine to one and his heirs, there 
the land is bound, fo that he cannot alter or defeat 
| it: And tho? he, to whom the render is made, dies p 


| efore the execution, yet his heir ſhall have it. 
| But if a man deviſes land to one and his heirs, and Plowd. 345. 
after the deviſee dies before the deviſor, the deviſe 
is void; for the will was alte rable at the pleaſure of 
the deviſor, and the heir cannot be a purchaſor; 
(becauſe by the words, he is appointed to take by 
way of limitation. 29, Between a covenant or 
agreement executory, and a grant or bargain which 
muſt take effect, and change the property of the 
thing granted, either preſently and at once, or de- 
pending upon ſomewhat that ſhall reduce it to its 
full effect; and therefore if A. grant all his woods % «5, 
and under-woods growing upon all his manor, ov. 1.8. 
which could conveniently be ſpared without preju- . 38. 
dice to the eſtate of his nfandr, this grant ts void; . 
becauſe it is uncertain which trees may be ſpared, 
and which not, and there 1s no perſon appointed 
to determine it. But if it were a covenant or 
agreement executory, he might have taken trees by 
force. of it, and have juſtified ſpecially, averring; 
that they might be ſpared, and put himſelf upon 
the jury for it. | 
Sed. 8. But beſides the bare words of the agree- 
ment, the common law, to prevent impoſition, or- 
dained certain * ceremonies where an intereſt was “ Pig. 
to pals; and therefore appointed livery for things 
corporeal, and a deed for things 12corporeal. Yet 
ia equity, where there was a conſideration, the 
want of ceremonies was- not regarded. However, 
in former times, this court was very cautious of 
relieving bare parol agreements for lauds, not fign- 
ed by the parties, nor any money paid; aliho' they 
would ſometimes give the party ſatis faction for the . 
loſs he had ſuſtained. And now by the ſtatute of 
* * 29 
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29 Car. 2. cap. 3. If an agreement be by patrol, 
aud not figned by the parties, or fome body law- 
fully authorized by them, if ſuch agreement be not 
conteſſed in the anſwer, it cannot be carried into 


Ab. E. ca: execution. But where in his anſwer, he allows the 


19. 
Prec. ch. 


208, 374 


A Vern. 363 


bargain to be compleat, aud does not infit on any 
fraud, there can be no danger of perjury; becauſe 
he himſelf has taken away the neceſſity of proving 
it. So, if it be carried into execution by one of 
the parties, as by delivering poſſeſſion, aud ſuch 


execution be accepted by the other, he that accepts 


it muſt perform his part; for where there is a per- 
formance, the evidence of the bargain does not 
lie merely upon the words, but upon the fact per- 
formed. And it is unconſcionable, that the party, 
that has received the advantage, ſnould be admitted 


to ſay, that ſuch contract was never made. So if 


1 Abr. Eq. 
ca. 19. 


1 ern. 297. 
8 ch. 


404. 


1Vern. 159. 


the ſigning by the other party, or reducing the agree- 
ment into writing be prevented by fraud; it may 
be good. And altho' parol agreements are bound 
by the ſtatute, and agreements are not to be part 
parol, and part in writing : Yet a depoſit, or colla- 
teral ſecurity, for the pertormance of the written 
agreement, is not within the purview of the ſtatute, 

See. 9. So where, in confideration of the agree- 
ment, the plaintiff had expended great ſums of 


money about the premiſſes, and charged that part 


of the agreement was, that the agreement ſhould 
be put into writing; there is a difference to be 
taken where the money was laid out in laſting im- 
provements, and where for fancy or humour. And 
its clear a bill would hold lo far as to be reſtored to 
the, coniideration money, expended in valuable 
improvements; for a leale, tho' void for want of 
legal ceremonies, yet is a ſufficient colour to poſſeſs. 
But the difficulty ſeems to be, that the act makes 
void the eſtate, but does not ſay that the agreement 
itſelf ſhall be void. So that poſſibly a man may 

recover 
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recover damages for the non-performance of it, vera 456. 
and then there is no doubt to decree it in equity. 
So where the plaintiff, purſuant to a parol * agree-* P. 29. 
ment for a building leaſe, proceeded to pull down 
part, and build part, and before any læaſe execu- 
ted, the owner of the foil died; equity will decree , 
a building leaſe to be made accoiding to the agree- 
ment. But the execution in part, tv make a parol 
agreement for laud valid in equity, muſt be valuable 
and meritorious, Nor is giving 5s. or 10s. earneſt, 
Sc. ſufficient: But in thele cafes an action at law 
muſt be brought, and damages only recovered. 
For when this court does ath{t the common law, 
and enforce the performance of the agreement in ' 
Specie, it does it upon important reaſons, zz. when 
otherwile there would be a great burthen and pe- 
nalty upon the party, if having performed part, by 
which he himſelf has a loſs, and the other a bene- 
fit, he ſhould not have a reciprocal performance. 

Sed. 10. There is another branch of the ſtatute 
which reſtrains marriage agreements, not made in 
writing and figued by the party. But an agree- 
ment by letter takes it out of the ſtatute; for this» Ver. 30, 
is a writing ſigned by him, and a man may make Les. , 
a bond in a letter, if he puts his hand aud ſeal to 
it. As to that clauſe which relates to the writing, 
ſigning and atteſting of wills, it is ſaid, that che in 3 Lev. x; 
ſigning of the deviſor or v itaeſſes is not neceſſary. dg fe ng 
Aud this ſtatute, and that of inteſtates, were drawn is a fignng 
up by J. C. Hale, and the judge of the Prerogative 4 
courts. And there are many things in them that 
are according to the plau pf the civil Jaw; And Preced in 
the conſtructions have been accordingly. And 998 
there is the ſame rule of property in equity, as in the 
law; and the ſame expoſition ot the ſtatute law; 
and the rather, becauſe it is a ſtatute of freuds, 
which is the proper buſineſs and juriſdistion of a 
court of equity to ſuppreſs. 

. - ; E 2 Se.. 11. 
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Sed. 11. And it has been ſaid, that where there 
is a written agreement, the whole ſenſe of the 
parties is preſumed to have been comprized therein, 
and it would be dangerous to make any addition, 


in caſes where there does not appear any fraud m 
leaving out any thing. Yet if by proof it appears 
that a ſettlement was intended, and the articles 


agree with the intent of the parties, 


but the ſettle- 


ment does not, it ſhall go according to the art1- 
cles, altho* the ſettlement was made before the 


marriage, when it may be ſuppoſed 


to have been 


waved, as it might be before marriage, tho' not 
ern. 16. afterwards, So where the huſband, when he pro- 
poſed the treaty of marriage, offered to ſettle 5000. 
per Ann. jointure, and after the marriage took no- 


tice, that the jointure ſettled was not 


lo much, and 


* P. 21.* talked of making it up ſo much; altbo' there was 
no covenant or agreement proved, whereby he 
bound himſelf to make a jointure of that value; 
ye: the heir ſhall be decreed to make it up. For 
2 Covenant is but an evidence of the agreement; 


and therefore, if there be any other evidence, 


which proves the agreement, it is as 


Sc. 12. And lo much for the agreement of the 
party that couveys. But an aſſent, on the part of 
the perſon that takes, is alio eitential to ail convey- 
anccs and contracts; for where a man is to be 
veſted with an intereſt, his acceptance is neceſſary; 
otherwiſe of a bare authority only. Yet this is not 
to be compared v ich ſuch collateral ads or circum- 
ſtances, as by the poſitive law are made the effec- 
tual part of a conveyauce. v. Livery of ſeiſin, 
attorument, aud ſometimes entry of the party; 


as in caſe of exchanges, or the like. 


an act is done for a man's benefit, his agreement is 
implied till he diſagrees; becauſe no man can be 


ſuppoſed to be unwilling to do that 
his advantage. And this docs not 


good. 


For where 


which is for 
bold only in 
conveyances, 
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conveyances, but in the gift of goods or chattels, 


whether in poſſeſſion or action. But the donees 
may make refuſal zz Pazs; and bereby the property 
and intereſt ſhall be deveſted out of him; for a 
man cannot have an eſtate put into him in ſpite of 
his tecth. But when a freehold is velted iu him, 
it cannot be deveſted by nude parol in Pais; but 
remains in him always till diſagreement in a court 
of 1ecord, to the intent that the tenaut of * 
cipe may be the better known ; Except in ſome 
ſpecial caſes. 


A RN. VV. 
Of the Subject Matter of Covenants. 


Sect. 1. FE follows in order, that we treat of the 

ſubject matter of covenants. And here 
it is a certain rule, that agreements receive all their 
force from the ability of the parties, and can never 
extend further; for of ſo much, and no more, have 
they a liberty of diſpoſing. If therefore they know 
on both ſides that the thing is abſolutely impoſſible, 
and are privy to each other's knowledge as to this 
point, the engagement cannot be eſtermed a deli- 


berate and ſerious act, or be of any validity. But 
if the undertaker only knew the impoſſibility, and 


not the other party, he ſhall pay him the damage 
that he ſuſtains by being thus impoſed upon. And: 
ſo i he neglected to weigh his own ſtrength, ſo as: 
to undertake an impoſſibility, which, upon due con- 


29 


ſideration, he might have * found to be ſuch. And p. 22. 


in the civil law, an impoſſible condition: avoided 


the contract; for they concluded, that by the ad- 


dir.g a condition, which they knew to be impoſſi- 
ble, the parties could not intend the agreement 


ſhould be of any force, Yet it ſeems, in the law 
ol Augland, the rule is not the ſame of: conditional 
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as of other contracts. For by that law, an agree- 
ment to do a thing in itſelf impoſſible, or out of the 
power of man, is void in all caſes. And they make 
this difference between an impoſſible and an incer- 
tain limitation of an eſtate; that the firſt cannot be 
intended any part of the contract, nor to have been 
the ſubject of deliberation; for uo man in bis ſen- 
ſes, ry —hrkl about what is abſolutely out of his 

power: But an incertain limitation is void upon 
another account, wis. becaufe the court cannot 

x Ioft. 206. aſcertain it. But as to impoſſible conditions, if 

they be precedent, the intereſt will never veſt : But 
if ade the deed is ſingle; for it ſhall be in- 
tended that he knew he could not perform it, and 

ſo did not deſign to defeat the deed. 
Sect. 2. But a man may bind himſelf to do any 
thing, which is not in itſelf impoſſible ; aud it is at 
his peril if he does not perform it. And the legal 
diſtinction between a near and remote poſſibility, 
having no foundation in reaſon, is not regarded in 
equity ; and therefore ſince the ſtatute of 21H. S. cap. 
15. when long leaſes could firſt be taken with ſecu- 
rity, a remainder of a term for years was admitted 
there, and deemed as ſtrong an intereſt as an eſtate 
zVer:.353. Of freehold and inheritance. So if A. covenants, 
Sc. in caſe he dies without iſſue, to give his lands 
in D. to his brother, this ſhall be carried into exe- 
cution, upon the falling of the contingency, altho? 

1 Ch. Rep. the limitation be after a dying without iſſue. So 

GE altho' a grant of a future poſſibility is not good in 
law; yet a poſſibility of a truſt in equity might be 
aſſigned. So a covenant to ſettle lands, of which 
he had only a poſſibility of deſcent, ſhall be car- 
ried into execution in equity ; for the court does 
not bind the intereſt, but inſtead of damages at 
law, enforce the performance in Specze. But the 
law does not admit of grants, or other conveyan- 
ces, except there be a foundation of an intereſt _ 
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the grantor, and he has the thing either actually 
or potentially. Yet of declarations precedent it 
does allow, provided it be afterwards enforced by 
ſome new act. As if a man covenants to purchale 
the manor of D. aud levies a fine of it before ſuch 
a day, to certain uſes expreſſed in the indenture of 


GY 


covenants, this deed to lead the uſes will be“ ſuffi- P. 23. 


cient tho” the land is purchaſed after; becauſe there 
is a new act to be done, wiz. the Fine. But if I 
covenant with my ſon, in conſideration of natural 
love, to ſtand ſeifed to his uſe of the lands which I 
ſhall after purchaſe; yet the uſe is void: The reaſon 
is; becauſe there is no pew act to perfect this be- 
giuning, and I had nothing at the time of the co- 
venant. So if I mortgage land, and after covenant 
with J. S. in confideration of money, that aſter 
eutry for the condition broken, I will fland ſeiſed 
to the uſe of the faid J. S. and I enter, and this 
deed is enrolled, and all within the fix months, 
yet nothing paſſes; becauſe this Enrollment is no 
new Act, but only a perfective ceremony of the 
firſt deed of bargain and fale. And the law is the 
ſtronger in this cale ; becauſe of the vehement 
relation, which the enrollment has to the time 
of the bargain and fale, at which time I had 


nothing but a bare condition. So the ſtatutes of 2 343 
Wills of land require, that the dewſor ſhould be 


ſeiſed of the land at the time of making his Will. 


But a man may deviſe things perſonal which he has: Ver 688. 


not; for the legacy paſſes not by the will, but by 
the aſſent of the executor, to whom the will is only 
directory. And whatever thing would come to m 

executors. I may diſpoſe of by my will, as a right 
of a term, or a thing in action when recovered ; 
for the executor has his authority only to fulfil the 


will. But at common law, what ſhould not bePrec. ch. 

done by my executors, but by my heir, could not#**: 

be deviſed, as a poſſibility, &c. unleſs veſted with z: a ;. 
an 
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an intereſt. Yet it ſeems, ſince the ſtatute of 
uſes, the devifee may take benefit of it, by an 
| equitable conſtruction. 
4 Lev. 425, ect. 3. And even at law, a man is bound to do 
aVern. d all that lies in his power; ſo that if part of the 
— cu agreement becomes impoſſible by the act of God, 
f that does not diſcharge the reſt, altho' it were in 
the disjunctive, and he Is deprived of his election. | 
So if the whole were at firſt unpoſhble, yet if it 7 
| may become poſſible, before he is compellable, ro Wi © 
do it, it is not void; for the law reſpecteth the 
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right of poſſibility, and will have nothing to be L 
void, that by pothbility may be made good. As ! 


where a dean and chapter, beſore the difabling act, 
made a leaſe for niuety- nine years, and covenanted 
to renew, at the expiration of the mnety-mne 
years, for ninery-nine years more; altho? the cove- 
nant is entire, yet they ought to make ſuch leaſe 
as is in their power, viz. for forty years, | wiuch 
was allowed them by the ſtatute. 

P. 24. *Sed. 4. And it is indiſpenſably neceſſary that we 
have both a natural and moral power of perform- 
ing what we undertake.” For it would be abſurd, 
that an obligation, which derives its power from | 
the law, ſhould put us under a neceſſity of doing 
ſomewhat waich the law prohibits. Equity there- 
fore will not decree tenant for life to commit a for- 

1 Vern. g. feiture, And ſo if 1009/7. be bequeathed, to pro- 
cure a dukedom to the head of the family, a bill 
will not he for this ; becauſe it is illegal to acquire 
honour ſor money. So a bill for an allowance tor at- 

F — tendance at auctions, to enhance the price of goods, 

7 ſhall be diſmiſſed with coſts ; for equity will never 

A give countenance to demands of an unfair nature. 

a vern.187. But altho', where the party himſelf comes to be re- 

3 * heved againſt a turpis contractus, as a bond to a com- 

$-. pl. 6. mon harlot, the court may perhaps refuſe to inter rpole, 
for this court ſhould not be a court to xs 

ſuc 
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ſuch matters: Yet where the plaintiff is only an 
executor, that varies the matter. It is true, the 
common law will not enquire into the canfideration 
of a bond; for matter in Huis may be avoided by 
averment, but not a deed. And there are only- 


ty two ways of pleading to a bond, vi. to the hen, Q 

u Nas dures, Sc to ſhew that it never did operate | 

: or to the condition; to ſhew that it is defeated by 

matter of as high a nature; but Chancery will, 

5 and ſet it aſide it illegal. 2 
8 Sed. 5. So the law will not imbolden the doing 
8 an illegal ac:, and therefore a condition agatuſt 

„ uw makes all void. But this, is to be underſtood uad. a6 ö. 


of the doing ſome act that is Malum in ſe, then it 
1 makes the bond void; otherwiſe not, unleſs it be 
L agaiaſt a ſtatute; for a ſtatute is a ſtrict law, and the 
; Jatter is ſo. And where a condition; by being 
| againſt law, ſhall avoid a bond, the condition mult 
be againſt Jaw exprelly, & n terminis terminantibus, 
and not for matter out of the condition, as in 
bonds of reſignation, and the like, without an t Leon. 73. 
averment. Yet if the bond is general, for a refig- & db. 29. 
nation ſome ſpecial reaſon ngait be ſhewn to require dr. 158. 
8 4 5 t Ab. E. c. 7 
a reſignation, or the Chancery will not ſuffer it to 86. 
be put in ſuit: If it ſhould not be fo, ſimony will 
be committed without proof or puuiſhment. But 
regularly, wherever there may be a way, to per- 
form the condition, without a breach of the law, 
it is good. As a conditiou to alien in mortmain ; 
becauſe there may be a licence, 8 
Sea. 6. And this court will not meddle with zVern. 174 
play debts, or any ſuch things. However this is 4 
not to be underſtood ſo generally as it is ſpoken, 
but to mean, that the court will give “ no counte-“ P. 25. 
nauce to exorbitant gamiig ; becauſe ſuck impro- 
vident hazards bring on the ruin of families. But 
the court has ſeldom deuied to extend its relict᷑ 
agaiuſt the gameſter himſelf, in behalf of the per- 
lon injured; as where two men play ou a jotat _ 
| lock, , 


34 A Treatiſe of Equity: 
ftock; and one holds the ſtakes, and ſweeps up the 
money, he ſhall anſwer a moiety of that to his 
companion. And altho' equity will not uſually 
interpoſe in caſes relating to the gameing ads; be- 
cauſe it conſiders both winner and loſer equally 
guilty ; and in taking upon them to game, they 

z Vern. i. ſeem to renounce the benefit of the law: Yet even 
at law, in an action upon a wager, they have 
given the defendaut leave to imparl from time to 

l ume; tho' in ſtrictneſs it is not prohibited by the 

common law. Much more ought equity to diſ- 

courage it, becauſe the public is concerned, that 

men ſhould not miſpend their eſtates and time. 

And in the civil law, they allowed the loſer to re- 

| cover his money again, even beyond the ordinary 

"EP time of preſcription. - 


mages may be demanded for tardy payment, why 
| .v % may we not bargain for ſomething certain beſore- 
if hand, upon conſideration that our money is in 
another man's power; when we were not obliged 


gain that might be mage of it. And therefore in 
the Roman law, long before Juftinian's time, money 
might be leut at 12 per Cent. which was called 
Ufura Centeſima, but not higher, except it was lent 
at great hazards ; for the laws there preſcribed no 
bounds, any more than 1n certain conditional. a- 
greements. But in Eugland, antiently the perſons 

; of uſurers were puniſhed and the ordinary had cog- 
* nizance of them in their life- time, to compel them 
to make reſtitution ; and all their goods and lands 
elcheated at their death to the king. And fo odi- 
ous was uſury, in the eye of the common law, 
that a man could not maintain an action upon an 
oo contract. But now ſuch uſury, as is al- 
owed by the ſtatute, hath obtained ſuch ſtrength 
by uſage, that it will be a great impediment to 
; traffick, 
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Sect. J. As to the lawſulneſs of uſury, ſince da- 


lor his benefit to venture the loſs, or to neglect the 
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traffick, Ec. if it ſhould be impeached. And al- 
tho” the ſtatute is to be taken ſtrictly, in order to 
ſuppreſs uſury, yet it muſt be between ſuch parties 
as make the corrupt agreement, aud not to puniſh 
others who are not privy to it. There is allo a 
difference between a bargain and a loan. For if 
the principal is in hazard, and the bargain is plain, 
it is not within the ſtatute of uſury. But it is other- 
wiſe of a loan; for then it is intended that the 
principal is in no * danger. However 11 it be found p. 26 
that he took 40/7. by a corrupt ageement, tho? it be 
not within the ſtatute; yet judgment ſhall be given 
againſt him at common law. And in uſurious con- 
tracts, there is no doubt but equity will give relief 
to the borrower, in caſes where the law will not 
reach him; for it is unjuſt that the lender ſhould 
go away with ſuch exorbitant gains; and the bor- 
rower can never be corfidered as pamliceps crinunis, 
but rather as one deſerving compaſſion than puuiſh- 
ment; and tho' equity will not go directly contrary 
to an act of parliament, yet it will often apply a dil 
ferent remedy ſrom what that preſeribes. 

Sec. 8. But there are ſome forts of gaming and 
uſury not at all prohibited by law or equity; as in 
cale of inſurances and bottomry- bonds, which are al- 
lowed for the encouragement of trade. Inſuring is, 
where a man for a certain ſum takes uponhim theriſque 
that goods are to run in tranſportatipn ſrom place to 
place. And a policy of inſurance muſt be couſtrued 
according to the uſage amongſt merchants, and the. 442. 
voyage ought to be according to the uſage. And 
the King's Bench takes notice of the laws of mer- 
chants, which. are general, tho' pot of particular 
uſages ; for the law merchant, is an univerſal law 
throughout all the world. But iuſurauces are for Vern.269, 
the benefit of traders and merchants only; and, Vs 
for this end were they at firſt introduced, that a 5 
merchant having a loſs might not be undone, many 
5 2 bearing 


. 4 7 5 A Treatiſe of Equity. 
bearing the burthen together: Not that others un- 
concerned in trade, nor intereſted in the ſhip. ſhould 
profit by it. And the reaſon why a man having 
ſome intereſt in the {hip or cargo, may inſure five 
times as much, is, becauſe a merchant cannot tell 
how much, or how little, his factor may have in 
readineſs to lade on board bis ſhip. 

Mollors Sed. 9. Bottomry, or Kenus nauticum, is ſo called 

Sg. x54, ſrom the bottom of the ſhip, a part being put for 

5 Co. 70. the whole; for it is indeed in the nature of a mort- 
gage of the ſhip; and this is allowed almoſt every 

where, by reaſon of the hazard of the lender, and 

it being found uſeful for navigation aud commerce. 
Let a court of equity will never aſſiſt a bottomry- 
bond, which carries an unreaſonable intereſt ; but 

will leave him to recover at law as well as he can. 

2 Ch. C.. On the other fide, if the obligor goes the voyage, 

Skin. 262. he ſhall not be relieved' here, upon pretence that 

the deviation was of neceſſity, ſaving as to the pe- 

nalty. And if the ſhip, tho' loſt, has deviated 
from the voyage mentioned in the bond; the ob- 

* P, 27. ligee may recover * the maney on the policy of in- 5 

ſurance, and alſo put the bottomry-bond in ſuit; 
- for the inſurers might as well pretend to have aid 
of the bottomry. bond, as the obligor of the money 
recovered on the policy. „„ | 
Sed. 10. It was allo a rule in the civil law, that 
marriage ought to be free, and the ſame policy has 
obtained in equity. And therefore in caſe of a 
2Ve.n.19- hond in common form for payment of money, but 
proved that the agreement was, that the obligor 
jhould marry ſuch a man, or ſhould pay the money 
due on the bond: The court will decree this bond 
to be delivered up to be cancelled, as being con- 
trary to the nature and deſign of marriage, which 
ought to proceed from free choice, and not from 

2 Vem. any compulſion. So wherever a mother or father, 

$88, 6:2- Or guardian, iuſiſt upon a private gain, or 3 

| hes: tor 
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for it, aud obtains it of the intended huſband, it / 
ſhall be ſet afide; for the power of a parent or 
guardian ought not to be made uſe of to ſuch pur- 
poſes. You ſhall not have my daughter unleſs you 
do ſo and ſo, is to ſell children and matches. A ud 
theſe contracts with the father, Cc. ſeem 10 be of 
the ſame nature with brokage- bonds, &c. but of 
d more miſciiie vous conſequence, as that which would 
r happen more frequently; and it is now a ſettled 
- rule, that if the father on the marriage of his lon, 

4 takes a bond of the ſon to pay him ſo noch, Gc. 
1 it is void, being done by coercion, white he is un- 2Vern. 392. 
der the awe of his father. Nor will the court ou, 


- decree a marriage-brocage bond to be delivered 5 
t up, but a gratuity of fifty guineas actually paid to a Ab Fa- 

b be refunded; for ſuch bond is in no caſe to be 

N countenanced. And a bond to procure marriage, Sho. Par. 


tho? between perſons of equal rank and ſortune, is 7% | 


void; as being of dangerous conſequence. So ifavem. 215. 

A. being a widow gives a bond to B. of 20/. if nee 

fhould marry again, and E. gives a bound to the wh . 

dow to pay her executors the like ſum, it the did 5 

not marry again: And the widow foon after mar- 

ries, her bond will be decreed to be delivered up- 

And the difference which ſome take, where it is @ 

bond penal, whereon the jury can give no leſs than 

the penalty, and the caſe (of a promiſe) where the 

jury will, as cauſe is, leſſen, Sc. ſeems not to be 

law; but the agreement void in both caſes. And was 

ſo in reſtraints of trade, the diſtinction is not be- RE 

tween bonds and promiſes, as is laid down in fome Nit. te ia 

books; but it is between bonds, coveuants or pro-. !“ 

miſes with conſideration and ſuch as are without: 

For the rſt, if only with reſpect to a particular 

place or perſon, may be juſt and reaſonable ; 101 is 

it“ againſt Magna Charte ; for that only provides 

againſt power and force, that a man be not dil- 

ſeiſed of bis liberty or eftate, but he may ſell cither. 
„„ — 


o 
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Whereas the other, for ought appears, may be op- 
preſſive, and is of miſchievous conſequence to the 
public. | 
Sec. 11. And in the civil law, counter-letters, 
and all ſecret acts which make any change in agree. 
ments, are of no manner of effect, with reſpec to 
the intereſt of a third perſon; for this would be an 
infidelity contrary to good manners aud the public 
intereſt. So private agreements in derogation of 
marriage-articles are all ſet aſide in equity. As 
x Salk. 156. where the daughter promiſed to repay 10/. part of 
the marriage-portion of go /. this is a fraudulent 
and void promiſe. So where A, having a kindneſs 
for B. treated a marriage for him with C. for his 
niece, and a ſettlement being agreed upon for 
2500/. portion, he obtained a redemiſe of part of 
the eſtate ſettled for preſent maintenance, and a 
releaſe of what (A.) had cavenanted to ſettle after 
xVern.475. his death; and both ſet aſide in equity. So where | 
the brother gave a bond to make up his ſiſter's 
5 — the ſum that was inſiſted on, but took a 
nd from her before marriage to repay. The 
huſband died, the wife ſurvived, and was relieved 
V ern. go. againſt the bond. From which caſes it may be 
collected, that that which is the open and public 
treaty and agreement upon marriage ſhall vot be 
leſſened, or any ways infringed, by any private 
V ern. 54. treaty or agreement. And that, which was once 
==, ch. a fraud, will always be ſo; and the woman ſurviv- 
: P. Wins. ing the huſband will not better the caſe, nor the 
9% * afhgnment of ſuch a bond to creditors; for a bond, 
aſſignable only in equity, is ſtill liable to the ſame 
Equity, as if remaining with the obligee; and as 
to any promiſe made afterwards to pay it, that was 
2 Ch. Rer. but nudum pactlum, and not binding. So a ſettle- 
07, „„ ment made by a woman before her marriage, for 
her ſeparate uſe, - without the huſband's privity, 
ſhall not bind the huſband ; being in 3 
ä e 
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fore her marriage with a fecond huſband, aſſigne 
over the greateſt part of her eſtate to truſtees for 
children by her former huſband ; it is certain a wi- 
dow might wich a good conſcience, before ſhe put 
herſelf uuder the power of a ſecond huſband, pro- 
vide for the children ſhe had by the firſt. 

Sec. 12: And, by the civil law, whatever debt- 
ors do to defeat their creditors is void, and there 
is a great reſemblance between the civil law in this 


27 


the rights of marriage. But where a widow, be- Vern. oP. 
d . ms. 


358, 674. 


matter and the ſtatute of 13 El. * But in each of P. 29. 


them there was this exception, that it ſhould not 
extend to avoid any eſtate or intereſt, Sc. made up- 
on a good conſideration and bona fide. So that both 
muſt concur; for equity requires that the deed that 
defeats another ſhall be made of as high a confider- 


ation, as the thing is that is defeated by it. And Prec. ch. 


therefore if a man ſteals a young lady, who has a** 


conſiderable fortune in truſtees hands, and the huſ- 
band gives a judgment to make a ſettlement upon 


her, equity will not ſet this aſide in behalf of 


creditors, tho' the ſettlement was after marriage, 
and voluntary; for the court would not have let the 
huſband have had the fortune without making a 
ſettlement. And the ſtatute did not mean to alter 
the nature of the debt : So that if the debt do not 
bind the heir, but merely the perſonal aſſets, it will 
not affect a volunteer with power of revocation, 
unleſs reduced to a judgment during the life of the 
debtor. And even a debt that does affect the heir 
will not bind a purchaſer of the volunteer with 
notice, till it 1s . upon the land by the judg- 
ment; for if it were otherwiſe perſonal ſecurit 


would be turned into real ſecurity. And ſome think ven 43 


that fraudulent conveyances are made ſo only by 
the ſeveral ſtatutes made for that purpoſe. And 
therefore if the debtor makes a purchaſe in truſtees 
names, he may declare the truſt io whom he PR 

tor 


2 Vern. 262. 
Prec. Ch. 
14. 
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for he might have given him the money to have 
made the purchaſe himſell, and it is anew! pretence 
to ſay a man made a purchaſe frautulently. But 
altho* regularly for caſes within the ſtatute, relief 
muſt be had at law; yet if goods are given to de- 
fraud creditors, in ſuch a caſe" as the gift is not 
avoidable by the ſtatutes, the party may be relieved 
here ; for this. Court determined concerning charities 
and frauds long before any ſtatute made concerning 
the fame. 3 

Sect, 13. And theſe ſtatutes made againſt frauds 
are for the public good; and therefore to be taken 
by equity, and bind the king. And the word 
declare) in the act of 13 of Hi. ſhews it was the 
common law beſore. Nor does that act extend only 
to creditors, but to all others who have any cauſe 
of action or ſuit, or any penalty or forfeiture either 
to the king or the ſubject, as for felony, outlawry, 
reculancy, or the like. But there 1s a difference 
between purchaſers and creditors. For the ſtatute 
of 13 El. makes only fraudulent conveyances void 
againſt creditors; but in the caſe of a purchaſer, 
all voluntary conveyances are void by the expreſs 


letter of the 27th of Elia. without more. And the 
notice of * the Purchaſer, v:z. of the fraud, cannot 


make that good which an act of parliament makes 
void, for they are always fraudulent againſt purcha- 


ſers. And therefore any perſon coming in by a 


voluntary conveyance, and purſuing a purchaſer at 
law, ſhall be obliged to diſcover his title in a court 
of equity; for elſe he might be put to encounter 
evidence he never heard of. But he that would 


have benelit of this at ought to be a purchaſer 


bona fide, and in vulgar intendment, viz. ſor a va- 
luable conſideration, as a leſſee at a rack-rent, tho? 
he paid no fine, becauſe he is bound to pay his 
rent during the. term, whether the land is worth it 
or not. And this ſtatute is very well * 

| | or 
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for the words of the act are general, and whoever 
fells it, the purchaſer ſhall avoid ſuch fraudulent 
eltate, Sc. So where a man in a ſecret manner 
made an eftate to the uſe of his wife for her jointure 
by fraud aud covia, to defeat a purchaſer to whom 


he intended to ſell the land; if the fraud he proved 


in evidence, or coufeſſed in pleading, the purchaſe 
ſhall avoid the eftate. e 


2 


$28. 14. And where upon the ſtatute of fraudu- 4 + 5 w. 


lent deviſes it has been objected, that that ſtatùte 9 


being itntrodaRtive of a new law, the relief upon it 138. 


ought to be at law. Yet equity will alfo give re- 


lief. As where the heir having aliened the real Ab. E. ca. 


eſtate, a bond-creditor bxings a bill againſt him and!“ 


the purchafer. But altho' by that ſtatute, a man is 
prevented from defeating his creditors by his will: 
Yet any ſettlement or difpofition he hall make in 
his life-time of his lands, whether voluntaty or 
not, will be good azainft bond-creditors; for that 
was not provided againſt by the ſtature, which only 
took care to ſecure ſuch creditors againft any impo- 
ſition which might be ſuppoſed in a man's laſt ick- 
neſs; but if he gave away his eftate in his life-time, 
this prevented the defeent of fo much to the heir, 


and conſequently took away their remedy againſt * 


him, who was only liable in reſpect of the lands 
deſcended; and as a bond is no hen whatſoever in 


the hands of the oblizor, much leſs can it be fo 
when they are given away to a ſtrauger. 


$22. 15. So if a freeman makes a gift of any em. 277, 
part of his perfonal eſtate in his life time, or if he — 
turns all his eſtate into a purchaſe of laud, he may Chan. 396. 
diſpoſe of this as he thinks fit. So if money be wer. 343. 


led, &c. or if a freeman upon a ſecond marriage con- 


| . . *, 5 
veys leaſes in truſt, Sc. aud in the ſettlement there 15 


an agreement, that the truſtees ſhould ſell theſe leaſes, 


given by a freeman to be laid ont in land, aud fer-2 © * 


ern · 66 5. 


* and inveſt the money in the purchaſe of. lands of? p, gx, 


inderitance to be ſettled to uſes ; By the agreement, 
G thee 
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theſe leaſes are now to be conſidered in equity, as if 
_ a purchaſe had been actually made, and the freeman 
had paid the money cot of his pocket. 850 
Sect. 16. But the cuſtum of London muſt be en- 
tirely given up, if equity would not aſſiſt to ſet 
zvern 612 aſide conveyances in fraud of the cuſtom. And 
therefore where a freeman had not altogether diſ- 
miſſed himſelf of the eſtate in his life-time, and the 
deed being made when he was lapgutſhing, and but 
a little betore his death, it ought to be looked upon 
as a Donatio cauſa Mortis : But will ſtand good as to 
a moiety, which he having no wife might diſpoſe 
zern. 277. 0f. So if a man has it in his power, as by kee 
ing the deed, &c. or if he retaius the poſſeſſion of 
1 Ch. Rep. the goods, or auy part of them. Or if there be a 
4 hem. 685. deed of truſt to the uſe of his will, or tc pay any 
| ſum as he ſhould appoint, and he makes au appoint- 
ment by deed and will, this will be deemed fraudu- 
2 Vern. 9e. lent aud void. So if a man poſſeſſed of a term for 
years, voluntarily aſſigus it as a proviſion for his 
| child: Yet his wiſe ſhall have her cuſtomary ſhare. 
1 Werd. a0. So a voluntary judgment ſhall not prevail againſt 
j .cc. Cu. 7 qebts by {imple contract, nor againſt the widow of 
a freeman ; but his debts being paid, the judgment 
will bind the legatory part. And altho' the father 
; | cannot diſpoſe of the cuſtomary part from his chil- 
, | x Lev. 227.dren, yet he may by his will appoint, that if one 


dies before twenty-one, another ſhall have hig part. 
x Ch. Ca. Yet he cannot deviſe his child's part over to ano- 
"99 « ther, incaſe that child die in minority. But ſee 
now the late ſtatute 11 Geo. f. cap. 18. which has 
made a great alteration in theſe matters. 

Sed. 17. We are likewiſe unable to oblige our- 
ſelves to any performance about the goods or aQi- 
ons of other inen, not ſubject to our diſpoſal; and 
therefore no man's contract can be carried into 
execution in equity, any further than his intereſt 
or lawful power extends. For equity will not de- 

cree 


« 
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cree a man to commit a wrong to a third perſon, 
as to compel a tenant for life to make a diſſeiſin, or 
forfeiture, of his eſtate; or to bind one who claims 
paramount, as to decree an agreement of one join- 
tenaut againſt the ſurvivor; or to compel a free- 
holder of a manor to conſent to an incloſure or 
ſtint of a common, unleſs the bill charge that he 
would be benefited by it. But becauſe it would be 


inconvenient, that an engagemeut ſeriouſly entered - 


into ſhould be of no <«ifect, the law ordains, that 


43 


he who undertakes for another, or makes a * con- p. 32. 


tract in his name, ſhould procure a performance 


from him, or ſtand in his ſtead. As if A. articles zverr. 280. 


on the behalf of B. to purchaſe four houſes ia 
Jamaica, and, pending the ſuit to compel the ſeller 
to make a good title, the houſes are ſwallowed up 
by an earthquake: Yet A. ſhall pay the money, 
altho* he has not ſufficient effects of B.'s in his 
hands. 

Secf. 18. And if a third perſon treats for one that 
is abſent without his order, but undertakes for his 
conſent, the ablent party does not enter iuto the 
covenant till he ratifies it: and if he does not ratify 
it, the perſon who undertook for his couſent, only, 


jhall be bound. As if A. and F. iuſolvents, apply zvern 125. 


to a ſcriveuer, who had procured 200/. jor 4. upon 
their bond to C. and D. to compromiſe the dehr, 
and the ſcrivener tells them that C. and D. would 
ſtand to any thing that he did, and accordiagly 
compounds it with them: Yet A. and B. ſhall pay 
C. and D. their whole money, they not being any 
way privy to the agreement, and the ſerivener ſhall 
repay them, and indemnity them according to the 


agreement, tho' he acted only as an ageut. S0 if Hard. 205. 


A. by writing, agrees with B. and C. to pave the 
ſtreets iu a pariſh, and they in behalf of the partth 
agree to pay him for it, and this writing is Judged 
in the hands of B; if A. paves the fireets, be mill 

0&2 have 
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have relief againſt the undertakers, apd the under- 
takers muſt take their remedy over againſt the pa- 


Co. Lit. 21. 7 NN 
3 Ed. 1. in a manner created perpetuities; for by 


Moor. 155. that ſtatute the tenants in tail could do no at in 
2 Mod. 151. prejudice of the iſſue, but the will of the donor 
was to be obſerved, and the fame law continued 
about 200 years. But in 12 La. 4. it was reſolved 
by the judges, that by a common recovery, the 
eſtate- tail ſhould be barred ; for the miſchiefs that 
were introduced 1n the common wealth thereby. 
And by 4 H. 7. cap. 24. a fine had the ſame force 
given it, as to iſſue in tail, tho? it did not extend 
* P. 33. to him iu remainder, without he neglected to“ make 
claim within five years aſter it fell into poſſeſſion. 
2 Ver. 35 And this court will not ſuperſede fines and recove- 
Ties, as to make a bargain and ſale of tenant in 
tail of a legal eſtate good againſt the heir; for 
he is, ſince the ſtatute, to be conſidered as a pur- 
chaſer, aud is iu immediately from the donor per 
Hob. 20z. Jor mam Dont. So that as it ſeems, no act of tenant 
in tail ſhall be carried into execution in a court of 


equity againſt the iſſue any ſurther than at law; 


th 
11h; and more eſpecially in this caſe, the writien n 
agreement, which is his evidence, being in the d 
hands of one of them. On the other ſide, where b 

a man acts in execution of the authority given him 
by another, either expreſly or impliedly; then it is a 
by relation the act of that other, and he acquires t 
no right, nor brings any obligation upon bimſelf. t 
Yet if a verdict is obtaincd againſt an agent or V 
truſtee, equity will not relieve againſt ſuch verdict; l 
but will decree that he ſhall be re- imburſed by his 
principal, and ſtand in the place of the creditor, 
6 Co. 40 2. Sed. 19. The ſtatute de dons conditzonalibus, made 
| 


10%. Ca. for this would be to repeal the ſtatute de dons. 
: Lev, 239. But if the iſſue enters, and accepts. of the agree- 
2 Vin. 306 


| E. Ab. x9, MENT, it becomes his own, and ſhall bind him. 
{| =” INE And any agreement with an equivalent will bind 
| | 50, 233. ? the 
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the iſſue, as a partition, tho but by parol. . Nor 
will the court aid the iſſue in tail againſt a diſconti- 
nuance, tho' by a voluntary conveyance; ſo far 
does it favour the owner of the inheritance who 
has power to diſpoſe of it. 

Sed. 20. As for a truſt or equitable intereſt it is 2 Vent. 350 
a creature of their own, and to be governed by: vor 113 
their rules. For an intail of a truſt is not within : Vern. 440 
the ſtatute de donit, and therefore may be alien'd z cy. ca. 58 
without a recovery by any manner of conveyance. Vern. 226 
Yet ſome have thought the method of common re- 
coveries a very prudent and political inſtitution, 
and fit to be followed in equity, that men may have 
ſome-reſtraint from overturning the ſettlements of 
their family. SO 

Sef. 21. So the head of a corporation aggre-Co-Litt.;2z 
gate, as a dean, Ec. alone, caunut make a leaſe or B. 3%. 
diſcontinuance ; for it ought to be hy the entire : Ro. Ab. 
corporation, or elſe it is void, except of the poſſeſ.5 
ions, which they have ſevered from the reſt of the 
corporation. Bur-an abbot or biſhop may diſcon- 
tinue, for they are ſole ſeized in fee, c. Other- 
wiſe of a parſon, for he is not ſeized in fee to every 
intent. And a deed of an abbe ex aſſenſu Capitul:, 
is good; becauſe thev are dead perſons in law. 
Otherwiſe of a deed of a dean ex afſenſu Capiluli; 
for his chapter is parcel of the corporation, and ſeiz- 
ed with the dean, and ſhall plead and be impleaded 
with him. So, of 'a mayor and commonalty. But 
in all incertain bodies, as mayor and commonalty, 
Sc. if the greater part do an act, this ſhall bind, 
altho* the reſt will not agree, and the aſſent may be 
tried by voices or hands; Qzza ubi major pars ili 
tola: Elſe they might never all agree, 

Sef. 22, And a corporation is in divers reſpects 
as one body, or as ſeveral perſons, aud may ch arg: 
and be charged accordingly. The deed theretore, 
of a corporation ſhall not bind them in their pri- 


Vale 
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* P. 34. vate capacity, if it be made in the * name of their 
x Lev. 237. COrporation ; neither can they be charged 1a their 
—— private capacity with debts of the corporation, al- 
Cont. tho' they are diſſolved. So they ſhall be intended 
ſeized in that capacity by which name they are 
named; and when the mayor or other head of the 
corporation is in priſon, touching his office for a 

bond made by him and the commonalty; this is 

an imprifoment to him as mayor. S0 if a corpo- 

ration be changed, yet they ſhall not be diſcharged 

of covenants, annuities, and the like, with which 

27. Ed. 4. they were before bound. And by the ſame reaſon 
. 35. b · they ſhall retain the land and po eſſions which they 
18 had before; and ſo debts due to them remain. 
' 4p. But if the corporation be diſſolved, the donor ſhall 


1 Rol. Ab. 

$16. have his lands again. 

x Roll. Ab, K . So 

75. Sea. 23. It is alſo againſt a maxim in law, that a 

Gl Abit.feme covert ſhould be bound without a fine: So 

that a fine is neceſſary for the diſpoſing of her lands 
in fee, or of freehold. The Common Law therefore 
gave her a Cui in vita after her huſband's death, for 
the recovery of the land aliened by him; and to the 
heir a /ur Cut in vita, And in all caſes, where the 
wife might have a Cui in vita at Common Law, ſhe 
may enter by the ſtatute of 32 H. 8. cap. 28. And 
where the iſſue cannot have a Sur cui in vita or for- 
medon, there he ſhall not enter within the remedy 
of this fatute ; as during the hfe of the huſband. 
For the words of the act are, According to their 
Rights and Titles therein, viz. be it in the life of the 

- huſband after a divorce a Vinculo Matrimonu ; (tor 

then at Common Law a Cui ante Divortium lay) or 

2 Vein. bi. after his death. And ſo in equity, no agreement of 
the nuſband to part with the wife's inheritance ſhall 
bind the wiſe, or be carried into execution. But 
if the wife upon private examination conſents, the 
court will decree an agreement of the huſband to 
convey his wite's land. Yet the bill muſt — 

* 
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y be brought againſt them both; for the wiſe ought 
not by law to, convey by any compulſion from the 


huſband, as ät will otherwiſe be intended that ſhe 


does. And if a feme covert agrees to ſell her in-2 Ven. 64. 
heritance, ſo as ſhe may have part of the money, 
and the land is Nl ſold, and her part of the 
money put into truſtees hands: This money is not 
liabel to the huſband's debts, tho' ſhe afterwards 
agree that it ſhould be ſo; nor ſhall any promiſe 


made by the wife for that purpoſe, ſubſequent to 


05 105 original agreement, be obliging on that 
half. * TI PP, OY gt 

* Ser. 24. Neither will equity take away the be-* P. 35. 
nefit of ſurvivor from the wife, of ſuch things as 
the law has, caſt upon her, as money, or the like, 
in truſt, altho? the huſband make her a jointure : - 
Unleſs it be fall and adequate to her fortune. So 
chattels real in poſſeſſion ſurvive to the wife, except o It 46 
the huſband diſpoſe of, or forfeit them during the35:- 
coverture and he cannot charge or deviſe them, 

for the title of the wife is paramount, But a de- 

miſe of the wife's term, tho? but fer a fortnight, 

will alter the property. So things merely in action c Ls. 
ſurvive to the wife; unleſs recovered during the 3 Mod. abs. 
coverture, or diſpoſed of by him upon a valuable 
conſideration. But an award of a ſum of money is 
a fort of judgment, and changes the property of a 
legacy in her right. And fo if the huſband reco- 
ver it, as he may without joining his wife; for 
wherever the huſband is to, have the thing 
alone when recovered, there he need not join his 
wife. Yet of things merely in action belonging to 


2Vern.16$: 


1 Vern. 296. 


the wife, ſhe ought to join in ſuit. Aud a cove- 


naut to pay it to the huſband, is but a collateral 
ſecurity, and does not alter the nature of the debt, 
but it ſhall ſurvive to the wife. But it is a rule iu 
all caſes, that where a man makes a ſettlement 
equivalent to the wife's portion, it ſhall be pang 

a that 
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that he was to have the portion tho' their was no he 
agreement for that purpoſe ; the wife ſhall not cr 
have her jointure and fortune both, but the law of le 


this court will preſume a promiſe; | * 

Sect. 25. And it is a common maxim, that he, = 

who has the precedency in time, has the advantage Y 

in right. Not that time conſidered barely in itſelf 8 

can make any ſuch difterence, but becauſe the whole l 

power over a thing being ſecured to one perſon, 

3 Ch. Ca. this bars all others from obtainmg a title to it after- 


*5.93- watds. ſo in equity, here one party has no more 


| 
equity than the other, the law muſt take place; and ; 
therefore where it is voluntary conveyance againſt | 
i Vern. 126, YOluntary conveyance you muſt try it at law. And 


464. as a voluntary conveyance cannot be revoked with- 
3 cb. out a power of revocation, fo the reafon is the ſame 


where it is not purſued ; becauſe the law has been 

liberal in expounding powers of revocation favour- 

ably, and where the law expounds a thing accord- 

ing to an equitable conſtruction, there is no reaſon 

for equity to extend it further. For it is a law 

which a man puts upon himſelf as a guard againft 
ſurprize, and therefore ought to be performed in 
ch. C. 5%. all neceſſary circumſtances. But if there appear 
other equitable conſiderations, it would be conve- 

*P. 36 nient to give relief, * where there is a defect in the 
. 9% execution of a power, and an intention plain to do 
it, as well as to ſupply a defect in a conveyance; 

for it is pro tanto part of the old dominion. As 1f, 

where there is a conſideration either valuable or 

1 Ch.Ca.10. foreign, as for payment of debts, or proviſion for 
x Ch. RP: children, and no better on the other fide. 24%, 
1 Eq. Ab. where there is any fraud, or the party is guilty 
342. of any deceit or falſhood, by which the execution 
is prevented : for he in the remainder ſhall not 

take advantage of his own wrong. 3dly, accident 

or an impoſſibility of complying with the circum- 
ſtances, ſince it would be unconſcionable in the re- 
mainder- man to take advantage of theſe, provided 

| he 
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he does all he can. And ſo in other caſes of pow- 


ers, as to make leaſes, equity will relieve the de- 2 Ch. e. 
ſective execution of them, where there is any fraud s. 


or accident, or a valuable couſideration. Bat there Vero. 407. 
, 2 Vern. 69. 


is a great difference between a defective execution 
of a power, and where the power was not executed 
at all: Eſpecially if the power be general, it is not 
lact a lieu upon the lands as ſhould aflect a purcha- 
{.1, tho' it had been afterwards executed. Nor 
the court gone ſo far, as where a man has a 
power to raiſe, if he neglect to execute that pow- 
er, to do it for him, altho' it might be reaſonable 
enough, aud agreeable to equity in favour of cre- 
ditors. 

dect. 26. And it often falls out, that even not to 
keep one's promiſe ſhall be juſt. For all muſt be 
referred to the fundamental rules of Juſtice: As 1½, 
That no man be wronged, aud 24/y, that the public 
good be as far as polſible promoted. Hence, if 
the agreement is extremely unrcaſonable and iniqui- 


tious, equity will not carry it into Execution. A's2 cb. C 15. 


where the daughtcr aud her huſband would have 
more than the tather indebted, and the mother and 
two daughters unpreferred would have left: But 


alcho' a written agreement being uureaſonable, the 


court will not carry it into execution; yet they will 
decree, that it be delivered to the perſon for whoſe 
beuefit it was deſigued, that he may have an oppor- 
tunity to make the molt of it at a trial at law. 
S$e9.-27. L. aſtly, the court will not encourage the 
laches and indolence of the-parties, but wil! pre- 
lume, after great length of time, ſome compolition 
or releaſe to have been made: Since it would be 
too bard to force a man to keep his evidence by 


him for ever. And therefore a legacy ſhail bea Ver. zr. 


preſumed to be paid after great length of ume: 
As where the teltator has been dead forty years. 


So when a contract“ has lain dormant many vears, p. 37. 


11 | there 
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there ſhall be no ſpecifick performance. But ſpe- 

cial circumſtances may alter the caſe. As if there 

are articles upon marriage to purchaſe lands, and 
to ſettle them within three years, theſe ſhall not 
be waved by length of time, if the covenantor 
has been in trade, and could not convemently ſpare 
1 Ch. Rep. Money. And altho' a ſleeping mortgage, or bond, 
76, 38,106-ſhall be preſumed to be diſcharged, and not ſub- 
fiſting, if nothing appears to the contrary, as by 
payment of intereſt, or a demand made, or the 

like: Yet a will has been ſet aſide after forty years 
poſſeſſion under it, and even in prejudice of a pur- 

chaſer, upon account of the inſanity of the deviſor. 


What is a ſufficient Confederation to make an Agree- 
ment binding. 


Sea. 1. LEI us now inquire, what ſhall be deem- 

ed a ſufhcient conſideration, to make a 

pact or covenant valid. For altho' in donations, 

and ſuch like contracts, where there is no apparent 

conſideration, the bare pleaſure of doing good to 
others ſtands in the place of a cauſe, on the part of 

the perſon who receives the benefit, and gives no- 

thing: Yet there is a difſereuce between a gift per- 

fected, and executed by livery in the life-time of 

the parties, and a bare promiſe to give, or a gift 

imperſect and executory. And even ſince the ſta- 

tute of 3 & 4 Ann. cap. 7. a note is but evidence of 

a conſideration, which it was not before, and turns 
the proof on the defendant the drawer, that there 


was no conſideration, But the acceptor and indor- 
ſor - 
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ſor of a bill of exchange are bound to pay with- 
out a conſideration: becauſe in commerce we are 
governed by the law of nations, as they are iu 
other countries, and that law 1s ſo for the encour- 
agement of trade. And the reaſon of this caution 
in the law, not to enforce a naked agreement, was 
not becaule ſerious promiſes do not of themſelves 
bind in the law of nature; but that the ceremony 
of ſolemn forms might put men upon conſideration ; 
as alſo to prevent a multiplicity of ſuits. The 
court therefore will pay that faith and deference to 
the ſolemnity of deeds, and to inſtruments without ' 
blemiſh, as to intend them at leaſt the acts of rea- 
ſonable men, and ariſing from a good conſideration, 
unleſs the contrary be proved: And in the Civil 
Law this exception was not allowed after twp 
ears. | n 

* Se, 2. But regularly, equity is remecial only to, P. 38. 
thoſe, who come in upon an actual conſideration. 
So that altho* a voluntary conveyance, which is 
good in law, is ſufficient likewiſe in equity: Yet azvent 365. 
voluntary defective conveyance, which cannot ope- when es 
rate at law, 1s not helped here in favour of a bare J 
volunteer, where there is no conſideration expteſſed 
or implied. But there is no doubt, that in the cale,ven.1s,. 
of a purchaſer, the want of a ſurrender of a copy-! VR 4e, 
hold, or the like, ſhall be ſupplied. And io in caſe u . 


of a creditor, or proviſion for payment of debts, *%: 


And there having been precedents already of re- Vent. — 
lief, where it is a proviſion for children, it is beſt 17 ©5133 
to make the rule uniform, and to flick to a rule; 
and there ought not to be one fort of equity for an 


cldeſt and another for a younger lou. 


Sea. 3. And in equity there muſt not only be a 
conſideration, as a motive for relief, but it muſt be 
a ſtronger conſideration than there is on the other 
ſide ; for if it was only equal, then the balance 
would incline neither way, but matters muft be left 
; | 3 | in 
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in the ſame ſituation, as they are in at preſent, 
And therefore where it is ſaid, that Chancery will 
help a defective aſſurance, if intended as a provi- 
ſion for younger children; this is always to be un- 
derſtood where the heir has ſome proviſion made 
ſor him. For the proportion is to be leſt to the 
prudence of the father, and equity will then ſupply 
the circumſtantial part in ſupport of the father's 
providence for the welfare of his ſamily, which he 


1 Salk, 137-18 by nature bound to take care of. But where he 


is deſtitute of all proviſion, there the reaſon is 
changed more ſtrongly on the other fide, that the 
Court of Equity ſhould not interpoſe to deprive 


2Vem.153, him of the advantage which he has at law. And 


265. 


ſo if one deviſes his copyhold, being borough Eng- 
liſh, to his eldeſt ſon, and deviſes houſes to his 
younger ſon, and the hodſes are ſoon after burnt, 
and are never entered upon by the younger, the 
court, as this caſe 1s circumſtanced, will not ſupply 
the want of a ſurrender. And altho' againſt a 
ſtranger, who comes in with notice, or without a 
conſideration, equity may ſupply the want of a 
legal conveyance; yet it never. will againſt him, 
who is a purchaſer for a valuable confideration 
without notice; for when both are in = Og equity 
the legal title takes place. 
Seck. 4. As to the effect of covenants therefore 
to pals with the lands, when the aſſignee is a pur- 
chaſer for a valuable conſideration without notice, 


P. 39. equity will follow the law. * As in caſe of a leaſe 


5 Co. 15, 


1 Rol. Ab. 


521. 


of a fair or wine-licenſe for years, rendering rent, 
Sc. a purchaſer ſhall not be charged with the rent; 


becaule perſonal ings are not in the lau intended 


to reach the aſſiguce. So mere collateral covenants, 
which do not < ar or concern the thing demiſed 
in any fort, bind only the covenantor, aud his exe- 
cutors or adminiſtrators, who repreſent him. But 


C1 K.i2-457 covelauts Lat run with the land, that is, which 


Noor 399. 
5 Co. 24 » 


extend 
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extend to ſomething in eſſe, parcel of the demiſe, 
and aflec rhe eftate, lie between all thoſe who are 
privy in tenure or contract, tho' not named, like 
debt for rent at Common Law. And the reaſon is; 
becauſe nually the rent is more or leſs accordingly, 
& qui ſentit commodum ſentire debet & onus. So a 509 5 
collateral covenant to be done upon the land, as to 
build de novo, ſhall bind the aſſignee by expreſs 
words ; becauſe he is to have the benefit of it. And 
a covenant to renew in conſideration of improve- 
ments, a purchaſer of the inheritance ſhall make 
ood. 

p Se. 5. But in caſe of covenants, that run with 
the land, if the circumſtances are hard, equity will 
not decree them in Spectre, even agaiuſt thoſe who 
are bound by them at law. nd therefore, alth#, vers. 
it is the mortgagee's own folly to take an aſſigumenta7s. 276. 
of the whole term, whereby to ſubject himſelf to 
the covenants in the original leaſe, and not to take 
a derivative leaſe of all the term, but a month, or 
a week, or a day, as he might have done : Yet 
where he is ouly a mortgagee, who never was in 
poſſeſſion, the Chancery will not afliſt to charge him, 
but leave the leſſor to recover at law, as well as he 
can. But if the leſſor recovers at law againfl one: ver. 37. 
as aſſignee, the rent reſerved on the leaſe, who had 
never entered; equity will not deprive kim of this 
advantage at law. And 1n ſome cafes, equity will 
give the leſſor a remedy where he had none at law. 
As if leſſee for years makes an under-leaſe in truſt : vent. 88. 
for J. S. the leſſor inay compel J. S. in equity to = 
repair. But this is only where the executors of the 
firſt leſſee are inſolvent ; for tho' the privity of 
eſtate is deſtroyed in law, yet he ſhall not have re- 
courſe to this remedy, whilft he has any left againſt 
the executors of the firſt leflee. 

Sed. 6. So in caſe of a fraud, equity will extend Vera. 423. 
their relief in favour of the leſſor. And therefore 

altho' 


*P. 40. 


S/ern. 88. 
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altho' regularly this court will only decree an aſſig- 
nee of a leaſe to pay the rent become due fince the 
alignment, and which ſhall become due while he 


continues in poſſeſſion, but not during the “ conti- | 


nuance of the leaſe; for he may, if he can, get rid 
of the leaſe by aſſigning it to another: Yet there is 
this difference taken, if the aſſignees have continued 
long iu poſſeſlion, and the premiſſes are worſted, 
and become ruinous under their hands, or by their 
means, there the aſſignment to a beggar would be 
couſidered to be a fraud to get rid of the damage, 
which they ought to anſwer. But if they aſſign 
immediately after their coming into poſſeſſion, there 
is no ground to relieve; becauſe the aſſignee was not 
chargeable at law, and the leſſor had his original 
ſecurity againſt the leſſee and his executors unimy 
peached. But where a man makes a leaſe render- 
ing rent, if the leflee aſſigns to a beggar or inſolvent 
perſon, in equity the leſſee ſhall be bound to pay the 
rent, which is a common cale ; and even at law the 
firſt leſſee by his expreſs contract may be charged in 
debt for rent after aſſignment. And for the ſame 
reaſon it is, that in debt for rent upon a leaſe for 
years, the plaintiff need not ſet forth any entry or 
occupation, as upon a leaſe at will, it being due 


upon the leaſe or contract, and not by the occupa- 


tion, as in the other caſe. 

Sect. 7. But there 1s a difference between cove- 
nants, advowſons, common, and the like, annexed 
to the poſſeſſion of the land, which pals with it 
into whoſe - ſoever hands they come, and an ule or 
warranty, or ſuch like things annexed to the eſtate 
of the land in privity. For to all uſes there muſt 
be confidence in the perſon, and privity of eſtate 
either expreſſed or implied; and the implied conh- 
dence is, where a man comes in with notice or 
without a confideration- And even a ſpecial cove- 


pant to ſettle lands, binds the conſcience only, and 
b not 
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not the land itſelf: Yet a general covenant will 
bind as ſtrongly. And if it appear judicially to the 
court, that he could not properly perform or make 
election; as if che time of ſettlement were paſt, 
and he aged or the like; the court may apply che 
general covenant on his particular lands, and chooſe 


BY 


tor him. So where A. on the marriage of his ſon ven. 482. 


covenants for himſelf, his executors and adminiſtra- 
tors (without naming his heirs) within ove month 
aſter the marriage to ſettle lands of 1507. per Ann. 
on.the fon and the iſſue of the marriage, but dies 
before any ſettlement made, the ſon enters upon 
the real eſtate as heir to his father, and ſettles it for 
the jointure of a ſecond wife who has no notice of 
the articles; the articles ſhall be a lien on the lands 
whereof the father was then ſeized, tho? no parti- 
cular lands were mentioned in the articles, unleſs 
he * had purchaſed and ſettled other lands within 
the time Timited by the articles, and which were 
Not ſettled on the fecond wife, who came 1n as a 


P. 41. 


purchaſer without notice. So if a man covenants? Ven 97. 


or enters into bond to ſettle land of ſuch a value, 
or an annuity out of land of ſuch a value, and has 


To k and 


Hattings. 


no land at the time of the ſettlement, but after- - 


wards purchaſes land, that land ſhall be hable, and 
that agaiuſt a voluntary deviſee. 

Sea. 8. And as a covenaut without a conſider- 
ation is null, it is the fame. thing, if the caufe or 
conhderation happen to ceaſe. So that in all reci- 

rocal contracts, there is a warranty on both ſides 
in equity, tho* not at law. But a difference bas 
been taken between a bargain for a place, where 
the party may be removed at pleaſure, and a bar- 
gain of land of a defeaſible tule : Yet ſeeing the 
king has not diſallowed ſuch bargains, as it were to 


be wiſhed he would, they occaſioning deceit to the 


king, Sc. the purchatcr ſhall not loſe his money; 
and therefore what the ſeller has received he ſhall 
repay. 


2 Ch. ca. 83. 


1 
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repay. So if in a ſale of goods, the buyer pays 

money in part of ſatisfaction, and afterwards the 

whole value of the goods is recovered againſt him 

at law; the money ſo paid upon that account, be- 

comes money received for the uſe of him that paid 

ivern . it; and he may recover it in an action at law. So 

Vern. 281. If A. ſells laud to B. who afterwards becomes, a 

costa. bankrupt, part of the purchaſe- money not being 

paid, in this caſe there is a natural equity; that the 

land ſhovld ſtand charged with ſo much of the pur- 

_ chaſe-money as was not paid, without any ſpecial 

agreement {or that purpole. So where the huſband 

had bound himſelf to ſettle an annuity upon his 

wife during her widowhood, aud ſhe had conveyed 

her eſtate to her huſband ; in both deeds there was 

a power of revocation, and they were both in the 

cuſtody of the wife: After the huſband's death ſhe 

cConccals the deed by which ſhe conveyed her own 

- eſtate; and after many years, when tae arrears of 

the annuity would be worth more than her own 

eſtate, ſhe ſets up the bond; this ſhall not prevail: 

For the cauſe of granting ſuch annuity was not 
ſubſiſting. 

Seck. 9. In the matter of rents, the law of Eug- 

land is, &x wi termini, ſtricter in them than other 

nations; for redditus and reddere is the ſame as 

reſlituere; and theſe words, reddendo inde or reſer- 

vando inde, ave as much as to ſay, that the leſſee 

ſhall pay ſo much of the iſſues and profits at ſuch 

days to the leſſor. And therefore it is not due or 

payable before the day, and if the land be evicted 

P 42. or leaſe determined before, “ no rent ſhall be paid; 

for there ſhall never be any apportionment in re- 

x Int 145-ſpect of part of the time, as upon eviction of part 

234. of the land. But altho' rent-ſervice was not ap- 

portionable, any more than rent- charge, till the 

ſtatute of Quia Emptores terrarum, which being 

made only for the benefit of the lord, does not 

| extend 
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extend to rent charge or ſeck: Yet it ſeems at 
| Common Law, rent-ſervice might be apportioned 
| by the act of God, or the Law, the? by the act of: Bo Ab. 
| the party it was otherwiſe. And by the ſame re- 
fon in conſcience, if a man be ignorant that he hath 
. ſuch a rent out of the land, which is ignorantie facli, 
or that the law would extinguiſh his whole rent 
by a purchaſe of part of the land, which is 280. 
runtia juris; even a reni- charge ſhall in ſuch caſe 
be apportioned. e 5 


0 A 


Of the Execution of the Agreement, 


See. 1. JT remains in the laſt place, that we ſpeak of 
I the execution of the agreement. And 1%. 
that we inquire, what ought to be done on the part 
of him who ſues for àa performance. For when a 
man takes upon him any duty, not abſolutely gra- 
lis, but upon the proſpect of the other's: doing 
ſomething on his ſide; the obligation to make good 
his uudertaking is only conditional. And therefore 
in the Law of nature, it is a general rule, that the 
particular heads of a contract are in the place of ſo 
many conditions; and in conditions all things re- 
main, before they fre accompliſhed, in the fame 
ſtate as they were in by the covenant. So at Com- 
mon Law, in executory contracts, pro makes a 
condition precedent, except in ſome ſpecial caſes : 
As 1f, Where a day is appoimed for the perſor- 
mance, and the day is to happen before the thing bu fil. 
can be performed on the other fide. 24/y, Where 
they are mutual and diſtinet covenants, and nat one 
in couſideration of the other. 34%, Where the co- 
HZ MOTT L085 nenen x | DT 784 m4. i518 venant 
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venant on the plaintif”s part is in the negative, 
which may be broken at any time during his life. 
For every man's bargain is to be taken as he intend- 
ed, when he gives credit, and relies upon his reme- 
dy, it is reaſonable that he ſhould be leſt to it: 
But a man ſhall not be compelled to truſt when 
he never intended it. 
Sect. 2. He therefore, who demands the executi- 
on of an agreement, ought to ſhow, that there has 
been no default in him in performing all that was 
P. 43. to be done on his part; “ for, if either he will not, 
or tbro' bis owu negligence cannot perſorm the 
whole on his ſide, he has no title in Equity to the 
performance of the other party, fince ſuch pertor- 
mance could not be mutual. Aud upon this reaſon- 
ing it 18, that where a man has trifled, or ſhewn 
a backwardneſs in performing his part of the con- 
tract; Equity will not decree a ſpecifick performance 
in his favour, eſpecially it circumſtances are alter- 
2 ch. ca. g. ed. So if a man buys land, or certain ſhares of a 


8 ſhip, and ſecures the money, (via. by giving bond, 
| Sc.) if the ſeller will not make an affurance when 
* reaſonably demanded, he ſhall loſe the bargain; 


ſor the party ought not to be perpetually bound 
without having a performance. But if a third per- 
fon ſhould take a conveyance with notice, and 
without tender and refuſal, he Fould be liable. So 
where there was an agreement between lord and te- 
nant for incloſing a common, that the tenants ſhould 
quit their rights of common, and the lord ſhould 
releaſe: them all of quit-rents, the incloſure was pre- 
vented by pulling down the fences, aud the 
tenants continue to uſe the common; this is a waver 

of the agreement. 
Sec. 3. But if a man has performed a valuable 
part of the agreement, and is in no default for not 
perſorming the reſidue, there it ſeems but reaſona- 
ble, that he ſhould have a ſpecifick execution of the 
other 


. 
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other part of the contract, or at leaſt that the other / 
{ide ſhould give back what he has received, or ule - 
his beſt endeavours, that he be not a loſer by him. 
For fince he entered upon the performance in con- 
templation of the equivalent he was to have from , 
the perſon with whom he contracted ; there is no 
reaſon why this accidental loſs ſhould fall upon 
him more than upon the other, | 

Sed. 4. And ſome fay, that in all caſes that lie! e. 79, 
in compenſation, Equity will relieve; for where ak. 156. 
they can make compenſation no harm is done. So 
that altho' an expreſs time be appointed tor the 
performance of a condition, the Judge may, after 
that day is paſt, allow a reaſonable ſpace to the 
party, making reparation for the damage, - 1t the 
damage be not very great, nor the ſubſtance of the 
covenant deſtroyed by it. As where the condition 
is forthe payment of money at a certain time; for 
they may allow intereſt for it from the day it ſhould 
have been paid, aud the forfeiture is a penalty which 
is a ſubject matter of relief. But where it is for 
the doing a collateral act, they cannot know of 
what value it is to the party. And at Law, that 
which is granted or reſerved * under a certain form, * p. 44. 
is never drawn to a valuation or compeuſation; and 
he ſhall make his own grant void, rather than the 
certain form of it ſhould be wreſted to an equiva- 
lent, For the law allows every man to part with 2 
Is own intereſt, and to qualify his own grant, as 
he pleaſes; and therefore will not ſuttcr auy ſatisfac- 
tion, or recompence to be given iu lieu of it, if 
the thing be not taken as it is granted. So in Equity, 1er. ste. 
if a creditor agrees to take a ſum of money leſs G 
than his debt, if paid at ſuch a day, he cauuot be 
relieved, if the money is not paid. So where 4, 1 Vero. 224 
ſeized in fee, and having three daughters, deviſes 
to truſtees to couvey to the eldeſt, it ſhe ſhall p 
6000/. to her two ſiſters in ſix months; and if not, 

12 then 


a 
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then gives the like pre-emption to the ſecond, and 
then to the third: The money muſt be paid punctu- 


ally to the time, and Chancery will not enlarge it. 
Sea. 5. And we muſt agree, that menus deeds and 


zVern.337- wills, by which they ſettle their eſtates, are the 


Laws that private men are allowed to make, and 
they are not to be altered even by the king in his 


zVern, 339. Courts of Law, or conſcience., So that altho', in 


caſe of conditions ſubſequent, that are to defeat an 
eſtate, they are not favoured in law, and if the 
condition becomes impoſſible by the act of God, 
the eſtate ſhall not be defeated or ſorfeited, and a 
Court of Equity may relieve to prevent the deveſt- 
ing an eſtate ; yet it cannot relieve to give an eſtate 
that never veſted. And if the party himſelf, who 
was maſter of the eſtate, and might have diſpoſed 
of it as he pleaſed, is to be tied down to the terms 
and circumſtances he had impoſed upon bimſelt, 
and thoſe that claim or derive under him: Thoſe to 
whom he gives an eſtate upon terms and conditions 
muſt ſtand much more obliged to the performance 
of the conditions and circumſtances upon which it is 
given aud if the condition becomes impoſſible, even 
by the act of God, the eſtate will never ariſe. But 
conditions to reſtrain marriages anuexed to legacies 
ſtand upon other reaſous ; becauſe legacies being re- 
coverable properly in the Eccleſiaſtical Court, where 
the Civil Law obtains, are here to be interpreted 
by the ſame Lay, that there may be a conforu:ity 
in the Laws that govern them: And by the Civil 
Law, theie rettraints are odiovs and not binding, 
unleſs there be an expreſs deviſe over, more than 
the law implies. : 

Sect. 6. As to the manner in which the agreement 
is to be carijed into execution, it is to be obſerved, 
that there are ſome rules peculiar to certaiu kinds 


KP. 45. of agreements relievable only * in this Court. 


Others belong more properly to the Municipal 
Law. 


Ss 


a f 
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Law. As for the' firſt, contra6)s are divided inte 
gainful or chargeable, Gainful contracts bring 
ſome advantage to one party greiis, and therefore 
in theſe, the inagiſtrate 18 obliged to proceed accord, 
ing to the ſlated forms aud ri,our of Law; for elſe 
a man's generoſity might prove tao great a burthen 
to him, if he ſhould be bound to do' more than 
he has exprelsiy declared. But chargeable contracts 
bind both ſides to an equal ſhare of the burthen, 
for here we act, or give, in order to receive an 
equivalent. So that they may well admit of Equity 
in the interpretation: ſince the obligation being 
mutual, neither party ought'to be over-burthened, 
And the Court of Chancery makes the fame diffe- 
rence between voluntary and mutual agreements. 
And therefore the inteut of marriage-articles ap- 
aring to be a reciprocal contract between them 
Fo ſettling each other's claim ought got to be exten- 
ded larger on one fide than the other, But Equity Ven. 683. 
will not carry a covenant, being a freo gift, beyond 
the letter. | 
Sect. J. So altho' limitations of eſtates, whether 
it were by way of truſt, or by eſtate executed at” 
the common law, are to be governed by the ſame 
rule, and the Conrt muſt take the words as they 
find them: Yet where ſettlements are agreed 
upon valuable conſideration, this Court will aid in 
artificial words, and make an artificial ſettlement. 
As iu the common caſe of marriage-articles, where 
they are ſo penn'd, as that if a ſettlement were 
inade in the preciſe words of them, the huſband 
 wauld be tenant in tail: Yet this Court will order 
it to be ſettled on the huſband for life only, and 
then upon che firſt and other ſons. For articles are 
only. minutes or heads of the, agreement of the 
parties, and therefore ought to be ſo modelled 
when they come to be carried into execution, as to 
make them effeQual according to the intent. And 
if 
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if they come into a Court of Equity for a ſperifick 
execution, the Court will provide, not only for the 
ſons of that marriage, by proper limitations, but 
likewiſe for the daughters. And even altho' a ſet- 
tlement were actually made in purſuance of ſuch 
articles beſore marriage, Equity will rectify it, in 
favour of the iſſue female. _ 

Sed. 8. But Equity will not interpoſe in caſe of a 
bare volunteer. And therefore in a deviſe, if the 
eſtate is executed, the law muſt take place: But if 
executory only, the intent and meaning is to 

2Vem 526, be purſued. As if A. deviſes lands to truſtees 

| to pay debts and legacies, and then to ſettle the 

P. 46.* remainder on her ſon B. and the heirs of his bo- 

dy, with remainger over, aud directs, that ſpecial 
care ſhould be taken in the ſettlement, that it 
ſhould never be in the power of her ſon to dock 
the intail; the ſon ſhall be only tenant for life, but 
without impeachment of waſte. And it is as ſtrong 
in the caſe of an executory deviſe for the benefit 
of the iſſue; as if the like proviſion had been con- 
tained in marriage-articles. But had ſhe by her 
will deviſed to her ſons an eſtate- tail, the Law muſt 
have taken place, and they have barred their iſſue, 
notwithitanding any ſubſequent clauſe or declara- 
tion in the will, that they ſhould not have power 
to dock the intail; for a deviſe differs from mar- 
riage-articles in this reſpect, that the iſſue under 
marrlage-articles claim as purchaſers, but under a 

will they are only volunteers. WE 
Se. 9. And as this Court is ta enforce the exc- 
cution of agreements, and regards the ſubſtance 
only and not forms aud circumſtances, it therefore 
looks upon things agreed to be done as actually 
performed, as money covenanted to be laid out in 
land to be in fact a real eſtate, which ſhall deſcend 
eto the heir. So where money is agreed on marri- 
age to be laid out in land, aud ſettled to the uſe ad 
. the 


F 
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woe nuſbaud and wife for their lives, reniainder is 


their firſt and other ſons in tail, remainder to the 
daughters in tail, remainder to the right heirs of 


the huſband, provided, that if the huſband died 
without iflue, the wife might make her election, 
whether ſhe would have the land or money ; this 
money is bound by the articles; and ſhall not be 
afſets to ſatisfy creditors, but the heir ſhall have it, 
as the land ſhould have gone in caſe the money had 
been laid out according to the articles ; and here 
the huſband having iſſue at bis death, tho? it died 
ſoon after, he could not be ſaid to die without ifſue, 
ſo no election could ariſe to the wife. 

Sed. 10. But ſome ſay, that altho' money ſhall 
in many caſes be conſidered as land, when bound 


2 Vern. 296. 
8e . vide 
Forr. 90. 


by articles, iu o1der to a purchaſe: Yet whilſt it3 W. 221. 


remains ſtill money, and no purchaſe made, the 
ſame ſhall be deemed as part of the perſonal eſtate 
of ſuch perfon who might have alien'd the land, 
in caſe a purchaſe had been made. As if the limita- 
tion were to be of the lands, when purchaſed, to the 
huſband for life, remainder to his intended wife for 
life, remainder to firſt and other ſons in tail, remain. 
der todaughters, remainder to the right heirs of the 
huſband; this money tho' once bound by the articles, 


yet when the wife died without “ iſſue, became free“ P. 47. 


again, and was under the power and diſpoſal of the 
huſband, as the land would hkewite have been in caſe 
a purchaſe had been made purſuant to. the articles, 
and therefore would have been aflets to a creditor, 


and muſt have gone to the executor or adminiſtra- 
tor of the huſband ; and the caſe is much ſtronger, 


where there is a refiduary legatee. Yet there can 
be no fine*levied of money in truſtees hands to be 
laid out in lands. | 

Sect. 11. But 2dly, We are to treat of ſuch 
rules as belong more immediately to the Municipal 


Law: Since where there is no particular motive 


for 


— 1 


un 


t 
| 
1 
71 
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for Equity to interpoſe, the Court of Chandery 


follows the Law. And here we may obſerve in 
general, that interpretation is a collection of the 


meaning out of, ſigus moſt probable: And theſe 


are words, and other conjectures. As for, words; 
the rules ate well expreſſed in the ancient form of 
making leagues, which appointed, that the words 
ſhould be exponnded. fairly, in the common ſenſe 
that the words bore. in that place at that time. And 
the difference is apparent between writs aud deeds, 


or wills. For in adverſary writs,. nothing ſhall be 


demanded or recovered, but according to its pro- 


per ſiguification: And therefore a reputed. name 


will not ſerve. But in deeds or wills they ſhall be 


taken according to the common intendment and 


phraſe of the country; and fo. iu a verdict, or an 
amicable writ: as à fine or recovery. But as to 
names, either of the perſon or thing, in deeds and 
wills, or amicable writs, the general rules are theſe, 


1ſt, uod de nomine proprie non eff curandum: dum in 


ſubſtantia non errelur, and therefore a reputed or 


known name is ſufficient, and this need not be time 


out of mind, as in preſeriptions, but ſuch conve- 
nient time as they may, be known by ſuch, name in 
Vieineto where it is io be; tried. 2d, . Quad nihil 
facit Error nominis cum de corpore conflet, and there- 
fore where the thing paſſes by livery, præſgeutia cor- 
Poris tollit errorem nominis.  3dly; If there be two 
of the ſame name, there the intent ſhall be taken. 
. 4thly, In caſe of a corporation or common perſon, 
_ a deſcription, which is vice nomints, is ſufficient, if 
the perſon; be ſo deſcribed, as he may be certainly 


diſtinguiſhed from other perſons. As heirs of the 


body of J. S. now living, is tantamount: to heir 


apparent. So, where he takes notice in the vill, 
that others were his heirs general ; A limitation to 


his brother's ſon by the name of heir mala, is a 
- . good name of purehaſe. But as all. dev iſes to 


di ſuzherit 


ak. frown Ad _—_— cc 7 n — n 1 
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diſinherit an heir at Law are to be taken ſtrictly, 
and “the words heirs males being a legal term, where P. 48. 
they are not accompanied with any other words to ö 
determine the ſenſe otherwiſe, as heir apparent, or 
heir now living, Sc. they cannot amount to a ſuf. 
ficient deſcription of the perſon, if there be anos 
ther who is heir general, But a remainder to the 
heirs male of the body of E. L. is good, tho E. L. 
is living at the time wheu the remainder happened (1 
to take place, aud the heir apparent ſhall take. 
Sec. 12. And not only the place, but the time is 
material; for the contract takes effect immediately, 
and therefore is to be interpreted as matters ſtood 
at that time. As in a loan, ihe value is to be eſti- 
mated, as it was at the time of the contract. 80 f 
in a will, the value of a legacy of ſugars, payable 1 A 
ſuch a year, aſter the time is elapſed, becomes a | 
perſonal duty to be paid 1a money here, of a mean 
value of the fugars there in that year. So if a ſet- Ven. 218. | 
; tlement-for, a jointure is made in purſuance of arti- 
cles, and there is a covenant in the articles, that 


. the lands are of ſuch a yearly value, but it is omit- | 
. ted in the ſettlement : Yet the covenant ſhall be 4 
, decreed in Specie, but the value of the lands are to | 
/ be eſtimated, as they were at the time of the join- 
- ture ſettled, and not according to the preſent value, 
rents being now much fallen every where, unleſs 
J the covenant had been, that they ſhould. continue 
p ſo. But every man is to ſuffer for his on delay or 
, neglett. And therefore he who does not perform 
f his part of the contract, at the time agreed on by 
y the parties, or appointed by Law, mult ſtand to all 
e the conſequences. As if 4. is bound to transfer ern. 394. 


ir ſtock before the 3oth of September to B. aud the 
2 time is paſt, and the ſtock much riſen; he ſhall ſtill 
o be obliged to transfer ſo much ſtock in Specre, at the 
a price it is now at, and account for all dividends 
to from the time that 1t ought to have been transferred. 
rit K | Seck. 
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Sed. 13. It is certain therefore, that when words 
may be ſatisfied, they ſhall not be reſtrained further 
than they are generally uſed, but they are to be un- 
derſtood in their proper and moſt known ſignifi- 
cation. But all the clauſes of covenants are to be 
interpreted one by another, in giving to each of 
them the ſenſe which reſults ſrom the whole; for it 
is one entire deed which ought to agree with itſelf, 
and all the words take effect by one livery, and all 
tend to one end and purpoſe. And all deeds are 
but in the nature of contracts, and the intention of 
the parties reduced into vriting; and the intention 
is chiefly to be regarded. In an act of parliament, 
the * intent appearing iu the preamble ſhall control 
the letter of the Law; (for the preamble is as a 
key to open the meaning of the act, tho' in reality 
they are no part of the act, and introduced but of 
late years;) and in caſe of a deed made in purſuance 
of articles, the articles ſhew the intent of the par- 
ties as much as a preamble can that of an act of 
parliament. 


Sect. 14. And it is a general rule, that ſeveral 
deeds made at one time, are to be taken as one 
aſſurance; yet every one hath its diſtinct operation 


to carry on the main deſign. And therefore where 


a man covenanted by marriage: articles to pay the 
legacies charged upon his wife's eſtate, and gave a 
ſtatute, and allo a mortgage of his own eſtate, to 
fecure the ſame, and by an indorſement upon the 
mortgage the ſame was to be void, unleſs the wife's 
eſtate was ſettled upon him for life, &c. according 
to the marrage-articles: This indorſement, tho 
upon the mortgage only, is ſufficient to diſcharge 
the ſtatute and articles. Beſides they being all exe- 
cuted at one and the ſame time, the ſame witneſſes, 
and part of the ſame agreement, are all to be 

looked 


/ of oe a. Hh Rv 


father put his ſon apprentice, aud gave a bond for 
his fidelity, and at the ſame time took a covenant 


from his maſter, that he ſhould at leaſt once a 


mouth ſee his apprentice make up his caſh; this 
bond and covenant ought to be taken as one agree- 
ment, aud therefore the father ſhall be auſwerable 
for no more than the maſter could prove the appren- 
tice inibezzeled in the firſt, month when the im- 
bezzlement began. - ; 5 
Sect. 15. But that which helps us moſt in the 
finding out the true meaning, is the reaſon or cauſe 
which moved the Will. And this is of the greateſt 
force, when it evidently appears, that ſome one 
reaſon was the only motive that the parties went 
upon; which is no leſs frequent in laws than in 
pats. And here that common laying takes place, 
That the Reaſon ceaſing, the Law itſelf ceaſes. So a 
preſent made in proſpect of marriage may be re- 
voked, and demanded back, if the marriage does 
not take effect, eſpecially, if it ſticks on that fide 
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looked upon as but one conveyance. So where azvan. gd. 


4. 


to whom the preſent was made. And with this Prec. eh. 
agrees the practice of the Court of Chancery, where 4s. 


it a term be raiſed for a particular purpoſe in pur- 
fuance of marriage-articles, when that purpoſe is 
anſwered, it ſhall fall again into the inheritance, 
and ſhall not be aſſets to pay any debts, but what 


affect the inheritance; as bond debts, aud debts * P. 50. 


of a ſuperior nature, and not ſimple contracts, 
Sed. 16. And the matter which he is about, is 

always ſuppoſed to be in the mind of the ſpeaker: 

Altho' his words ſeem to be of a larger extent. 


As general words in a relcaſe of ail demands, Or ve 


the like, ſhall be reſtrained by the particular oc- 
caſion, and ſhall be intended only of all demands 
concerning the thing releaſed. So the Limitation 
of the truſt of a term, which was the huſband's, 
upon his marriage with 4. to himſelf for life, re- 

5 2 mainder 
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mainder as to a moiety to 4. for life, for her join- 
ture, remainder to the heirs of the body of 4. by 
him begotten, remainder as to the other molety to 
the children of the body of A. maſt be intended 
the children of that marriage, and not as a provi- 
fion for auy child of her's by any other huſband. 
So the coudition of a recognizance ſhall be qualified 
in Equity, according to the intent and Equity of 
the caſe ſor which it was given. 
Sef. 17. And from the regard that the Law itſelf 
gives to the intention of the parties, it is that 
where there is a fine by way of render, there ſhall 
be no dower, and ſo a rent or recognizance ſhall 
not be extinguiſhed, by levying a tne to the party, 
And altho' a fine and non-claim is a good bar to an 
Equity of redemption, or to a bill of review; yet it 
would be otherwiſe where levied upon the making 
of the mortgage only to ſtrengthen the ſecurity. 
But there are ſome caſes where Equity will carry 
the conveyance further than he intended it upon 
apparent Equity: As if a tenant in tail confeſs a 
judgment, &:. and ſuffer a recovery to any collateral 
purpole, rhat recovery ſhall enure to 4 good all 
his precedent acts and incumbrauces. | 
Sed. 18. And where words, if taken literally, 
are likely to bear none, or at leaſt an abſurd ſigui- 
fication, to avoid ſuch an inconvenience, we may 
deviate from the received lenle of them; for the 
agreement of the parties is the only thing which 
the Law regards in Contracts. And it is a known 
rule, that a man's act ſhail not be void, if it may 
be good to any inteat : For every deed is made for 
ſome purpole. So that for the neceſſity, ne res percat, 
where ther? is no other way of ſatisfying the will 
and intent, the words may be taken in the moſt 
extenſive and improper ſeuſe. As a rent or rever- 
ſion of tithes, will paſs by a deviſe of all bis lands. 


1Ck.ca.24090 4 Truſt to raile out cf the profits implies a ſale, 
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eſpecially * if it cannot be raiſed conveniently - P. 51. 


within the time limited. Otherwiſe if it be of the 
annual profits. | : 325 
Sect. 19. Lafily, There is a difference between 
teſlaments and deeds. For in teſtaments it is only 
one perſon who ſpeaks, and his will ought to ſerve 
as a Law, of which every part ſhall ſtand together, 
of his will devile his land to F. S. and in the latter 
part to J. M. they ſhall bave a joint eſtate: Or if 
in the latter part, he had deviſed a rent of it to 
J. N. this ſhould have been conſtrued firſt a deviſe 
of the rent to J. N. and afterwards of the land to 
S. charged with the rent. For a Will is for the 
nefit of the teſtator, and at moſt implies only a 
conhderation of love and afteftion, and therefore. 


ſhall not be taken ſtrongeſt againſt the teſtator, or 


moſt beneficial for the deviſee, but equally. But a 
Deed imports a valuable confideration, and is for 
the advantage of the grantee alone: And therefore 
if chere be any doubt in the ſenſe, the words are 
to be taken moſt forcibly againſt the grantor, that 
he may not by the obſcure wording find means to 
evade it. And the grautor cannot by any act of 
his derogate from his grant, or contradict in the 
latter part what he has paſſed by the premiſſes, for 
his act ſhall be conſtrued moſt torcibly againſt him- 


ſelf. And the latter part may quality and explain 


the premiſſes, or enlarge them; for no word ſhall 
be rejected that may properly fand; but not abridge, 
or contradict, or -control them; tor this would be 
repugnant, But this is meant only of divided 


; clauſes : For of one clauſe carried on with a con- 
nection till the whole is fuiſhed, the Law is other- 


wiſe. And indeed in one ſentence it is in vain to 
imagine one part before another, ſiuee thie mind of 
the author comprehends them at once. 

Seck. 


if it may; and therefore if a man in the firſt part vern. 30. 
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: $28. 20. And ſo much for the diſcovery of the 
meaning where the conſent is declared by expreſs 
ſigns. Yet ſometimes it is ſufficiently gathered 
from the nature and circumſtances of the buſineſs 
itſelf. What we moſt commonly meet with of this 
kind 1s, that when ſome principal and leading con- 
tract has been entered upon by expreſs agreement, 
ſome other tacit pact is included in it, or flows from 
it, as we cannot hut apprehend upon conſidering the 
nature of the affair. It is upon this the principalof 
Law is founded, that whenever the Law, or the par- 
ty, giveth any thing, it giveth implicitly whatever is 
neceſſary for the taking and enjoying of the ſame. 
But things appendant, appurtenant, or regardant, 

* P. 52.40 * not paſs without the words cum pertinentus ; 
becauſe they are not expreſſed nor implied by Law 
in the Grant. And there is no fort of covenant in 
which it is not underſtood, that the one party is 
bound to deal honeſtly and fairly by the other 
and to do whatever Equity may demand. As if 
the price be omitted, 1t 1s to be eſtimated at the 
common rates. So the time of payment or deli- 
very being added only in fayour of him who is 
oblig'd, he is bound todo it, or pay, immediately, 
if it requires a neceſſary delay. So if the place 
be omitted, it ſhall be delivered at the place, where 
it happens to be at the time. In the ſame manner 
moſt covenants leave ſome ſlight exceptions and 
conditions to be underſtood. But in all theſe it is 
ſtrictly required, that not ſo much as one proba- 

| ble conjecture appear to the contrary, Tale oportet 
fit quod pro nature actus credi debeat exceptum. For 
otherwiſe it would be caſy to thruſt a troubleſome 
obligation upon a man againſt his will. And were 
too great a licence given to theſe ſecret and implied 
reſerves, there 1s ſcarce any covenaut which might 


not be either annulled or evaded by them. 
BOOK 


% 
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BOOK II. 


E 4 H 1 
Of Uſes and Truſts. 
THEIR NATURE, 


Sed. I. W E will now proceed to ſome of the 
particular kinds of agreements, which 
occur moſt uſually in Chancery. And 1#, Of a 
Depoſitum or truſt, to which this Court owes its ori- 
ginal, and which, if well confidered, will till be 
found to make the principal buſineſs here. For 
whoever has the poſſeſſion of goods or lands, either 
hath the abſolute property or eſtate in them, by a 
ſufficient title; or, ſo far as this is wanting, is con- 
ſidered as a truſtee for the true owner. And no 
man can be deprived of his eſtate and property, 
but with his conſent, or by order of Law; as by 
ſome contract or conveyance, or by a forfeiture for 
ſome crime, or want of claim in due time, or for 
ſome other default or negligence in him. And 
therefore if a man pays money upon a miſtake, it 
not being intended as a gift, the receiver ſhall take 
it only in truſt for him that paid it. And he may 
recover it back again even at Law. But if the pay- 
ment were upon an illegal contract, the Law will 
not * encourage ſuch engagements ſo far, as to help# p. 53 
him again to his money; tho' if it were * 8 
only 


4 Treatiſe of Equity. . 
j only on the part of the receiver, it might be other- 
| wiſe. And the ſame rules may be applied 1o all 
| RES other engagements. | 
tinfl.272 b, Sea. 2. Now an uſe is a truſt, or confidence, 
O. 121. — , . | a . 
which is not iſſuing out of the land, but as a thing 
collateral, annexed in privity to the eſtate, and to 
f the perion goncerniug the land, vlg. that Ceftuy gue 
Uje thould take the profits, and that the terre-tenant 
| ſhould make eſtates according to his direction, and 
| plead ſuch pleas as he ſhould ſupply him with at 
1 the coſts and Expences of the Ceftuy gue Uſe. So 
4 that the C:ftuy gue Uſe had neither Jus in re nor ad 
| rem, i. e. neither a right in polleffion, nor in action; 
but only a confidence and truſt which the Common 
| Law, tho” it took notice of, would not protect, nor 
give him auy remedy for it; but his remedy was 
| only by Subpzna in Chancery. And if thefeoffees 
3 would not perform the order of Chancery, then 
| their perſons were to be impriſoned for the breach 
| of the coubtdence, till they did perform it. For 
Chancery will not ſuſter a right in conſcience to be 
| without a remedy ; and the firſt feoftment ſhall not 
9 come iu examination, but only whether in con- 
1 ſeience the intent ought not to be performed. 
Sect. 3. But theſe uſes proving a great grievance 
to the kiugdom, and therefore eſteemed odious in 
the Law, they being founded uſually in fraud, to 
evade the ſtatutes of mort main, or to prevent for- 
if feitures, ar the wardſhip of the heir, or juſt debts, 
RF and the like; for they were accounted in Law nei- 
| ther chattel, wor hereditament, and were no aſſets 
to the executor ox heir, neither could they be for- 
feited; the ſtatute of 27 H. 8. cap. 10. to prevent 
theſe inconveniences, bath ſince executeg the poſ- 
ſeſſion to the uſe, ſo that ſuch uſes have now the 
ſame qualities, as eſtates at Common Law, and a 
zVern, z85,Fent may be reſerved out of them. And there 
| 68:. hall be a tenancy by the curteſy of ſuch an 2 
3 | : velled, 
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veſted, and it ſhall be aſſets; for the uſe and poſ- 6, 
ſeſſion paſs by virtue of the ſtatute both together in 
one inſtant, tanquam tino flaty, And a bargain and 
ſale of an eſtate for years is capable of releaſe by 
this ſtatute, and ſo is the conſtant practice: Which 
method of conveyance, . was firſt deviſed by Sir 
Francis Moor. Yet actual poſſeſſion is not in the 
Ceftuy que Uſe by this ſtatutes ncither upon ſac a 
ſeiſin can he maintain an cjectment, for it is im- 
poſſible an act of parliament ſhould give any more 
than a civil ſeiſin. And Mr. Noy was of + opintou,* P. 34. 
that this conveyance by lea and releale could 
never be maintained, without the actual entry of 
the leſſee, as the ancient courſe was: And in the 
caſe of a Common Law leaſe, th may perhaps be 
true, for the eſtates are not divided till then, and 
ſo no privity. _ 

Sect. 4. Yet, notwithſtanding this ſtatute, there rg. Ab 387. 
are three ways of creating an uſe or a truſt, which 3%: 
ſtill remaius a creature of the Court of Equity, aud 
ſubject only to their control and direction. 1, 
Where a man ſeized in fee, raiſes a term for years, 
and limits it in truſt for 4. Sc. or this the ſtatute 
cannot execute, the termor not being {eized, And 
the Law is the ſame of 2nnuttizs, aud perſonal 
chattels; for the ſtatute intended ta remit the 
Common Law, and chattels night ever paſs b 
teſtament or parol only. And the word (perſon) 
excludes all dead ufes, which are not to bodies Jive 
ing and natural. 2%, Where lands are limited to 
the uſe of A. 1n truſt to permit B. to receive the 
rents and profits; for the ſtatute cau only execute 
the firſt ule, Aud the Common Law rejected the 
ſecond ule as void, but Chancery conſidered the 
intent of the conveyance. 3y, Where lands are vera. 44. 
limited to truſtees to receive, aud pay over the renis 
and profits to ſuch and ſuch perſons : For here the 
lands muſt remain in them to anſwer theſe purpoſes. 


L | Ocher- 
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Otherwiſe they would be the truſtees, contrary to 
the expreſs words of the will or other conveyance, 

Sect. g. And the ſtatute did no more, in execut- 
ing the poſſeſſion to the uſe iu the ſame plight as he 
had the uſe, than Equity would have done before. 
So that uſes are raiſed by the ſame conveyances and 
agreements, as before the ſtatute: And as at Common 
Law, they being a creature of Equity, that is, only 
an equitable right or conſcience, and no poſſeſſion, 
are guided entirely by the rules of Equity, and not 
ſubject to the rules of Common Law, tho' in a deed. 


For the operation of the ſtatute is, by bringing the 


poſſeſſion to the uſe, and not the ule to the poſſeſſion. 
So that altbo' after they are executed by the ſtatute, 
uſes ſeem not to differ from the poſſeſſion : Yet be- 
fore they are govAned by Equity, and the not re- 
carding this, but ſtriving to couſtrue them by the 
{tri rules of Common Law, was the cauſe of man 


erroneous opinions, both before and aſter the ſta- 
tute, | | 


K N 


EP. 55. * Of the Creation of Les. 


Sed. 1. NO. an Uſe at Common Law might be 


created two ways. 1%, by the intent 


JI"&271 b. of the parties upon trauſmutation of the poſſeſſion. 


Or 2d/y, By an agreement made upon an effectual 
conſideration, without tranſmutation of poſſeſſion, 
The intent, upon tranſmutation of the poſſeſſion, 
might be declared by writing, or by parol. For 
the uſe was there according to the intent, and no 
matter how that intent was manifeſted. Since an 
uſe but a truſt, which 1s not like land, for land can- 
not paſs without livery ; but an uſe one may give 


O 


e 


A Treatiſe of Equity. 


or deviſe at his pleaſure by nude parol, for a deviſe 
is as a gift. And fo the practice was before the 
ſtatute of wills, to put their lauds in uſe, that they 
might paſs without livery. And the limitation of 
the uſes was to be by him who had the eſtate in the 
land according to his intent. For if no intent was 
expreſſed, nor conſideration eſſectual implied, the 
uſe aroſe to the ſame perſon who gave the eſtate, 
according to ſuch intereſt as be conveyed. And 
the uſe enſued the ownerſhip of the laud, without 
having regard to eſtoppells, which are adverſe to 
truth and Equity. For the conveyance ſtanding iu- 
difterent, the Chancery thought it beſt to put the 
5 upon him, who took the poſſeſſion; and if 
e failed, would have compell'd a re-conveyance. 
But where there was an expreſs conſideration, an uſe 
limited contrary to it was void. As if upon a falc or 
leaſe with rent reſerved, the uſe were limited to the 
vendor or leſſor. Otherwiſe of a confideration im- 
plied : As in a deviſe to an ule, the ule may be ex- 
cuted, if the intent of the deviſor appear to be lo. 
Yet a deviſe imports a conſideration in itſelf, aud 
therefore cannot be averred to be to the ule of ano- 
ther than of the deviſee, or for a jointure, untels it 
be expreſſed in the will. | 
Set. 2. An agreement to raiſe an Equity to have 
the land ought to have an effectual couſideration; 
as money, pains, and travel, marriage, or natural 
aflection. For an uſe will not ariſe ether by deed, 
or deed 1nrolled, without an actual conhderation : 
Altho' a deed, for the ſolemuity, imports a couſide- 
tion in Law. And there ate two forts of good 
conſideratjon; a conſideration of nature and blocs, 
and a valuable confideration. But there is this diſ- 


f 


terence between them, that none * may be given? P. 36, 


by one, in conſideration of all the eſtates; for it 
being given for them, they are made parties to che 


conſideration : But natural affettion will not raiſe, cs ee. 
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is the reaſon, that a general power in ſuch caſe to 
i1mit uſes to any body is void. So that a limitation 
alterwards, tho' to his daughter, is not good: For 
a god execution will not profit, where the conſli- 
tution is defective. And in a covenant to ſtand 


ſeized, where the conßderation is general, and 


tae perſon incertain, no averment can be taken : 
But when the perſon is certain, ſuch an aver- 
mem may be taken as ſtands with the deed. 
Ard ſo where the conſideration is particular and 
certain, as of brotherly love or advancement of 
his blood; there the perſon by matter ex poſt fatto, 
may be made certain. Aud altho” there be a conſi- 
deration expreſſed, yet any other may be taken, as 


| Nands with it, and is not repugnant. But it matters 


not wither the conſideration be paſt, preſent or 
foture: Only a conhderation executory will not 
raĩſe an ulc, till it be executed. Neither in a valua- 
ble confideration is the nu regarded in Law. 
Nor any averiment allowed to the heirs, that the 
conſideration exprefſed was falſe, or not paid ;) for 
he is cfopped hy the deed. And upon theſe con- 
ſiderations, 11 any agreement be made by the owner 
of thα land, this agreement makes a ſuthcient Equi- 
ty, tor tHoſe to have the land to whom it is appoint- 
c by the agreement, - For if an Equivalent be 
given, tho“ che contract be not executed with all the 
formalities of Law: Yet in Equity the ule of the 
lands ought to be in the purchaſer. Aud ſo if a man 
parts with any lands in advancement of his iſſue, 
and to provide ior the coningencies, and neceffary 
fettiements of his family, it is fit the Chancery 
ihoviv make ſuch conveyauce good, tho' they want 
the ceromories of Law, fo as they may beſt comply 
with cre peace of families ; for their eſtabliſhment 


is part © the ature aud end of government. But 


1 + bargaiu aud fel lard to my lon, no uſe ariſes 
Wicls wee Le a cmwuliceration of money; for ſell- 
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ing, ex vi terming, ſuppoles my transferring a right 
of ſomething for money. the common medium of 


commerce. And if their be no ſuch confideration, 
it may be an excijange, a covenant to ſtand ſeized, ” 


a grant, &c, but it can be no ſale. 
Se. 3. And it was much controverted' at firſt, 
whether a deed were neceſſary to the raiſing of an 


uſe ? In a bargain * and fale, it was agreed on all* P, 57, 


ſides, not to have been required at Common Law; 
by reaſon of the conſideration given for the land ; 
and that was the cauſe why the fee-timple would 
paſs there, without the word heirs. Aud it was 
ſaid that a man's blood, and the building up a ſanũ- 
ly, is of more value to him than his money. And 
where throughout the whole body of the Law ſhall 
it be ſeen, that to any thing which may paſs by con- 
tract, there needs any other thing than the words, 
which make the contract, as writing, or the like, 
teſtifying it? And that the law was lo, appears by 
the ſtatute of 27 H. 8. which was made to alter it 
as to the freehold jn bargains and fales ; but by an 
exception at the end of the ſtatute, London is as it 


Vas at Common Law. And uſes in ſuch caſes, in 


reſpect of marriage, which is always a thing public 
and notorious, were for the ſolemnity left at Com- 


mon Law. And not reſtrained, as the bargain and 


ſale, which by common preſumption may be made 
more ſecretly and eaſily. Yet notwithſtanding theſe 


reaſons, this point hath been ſince clearly determin- 


ed otherwiſe; for the miſchief that would follow, 
if an uſe ſhould ariſe without a ſettled reſolution, 
manifeſted by a deed, JE! | 

Sect. 4. And now by ſtat. 29 Car. 2. altho' a 
leaſe for three years, &e. may be made by parol : 


Yet when it is made in writing, the truſt of that 

leaſe cannot be declared by parol. But a confeſhon 2 Vera. 288. 

of a truſt in an anſwer for the wiſe and children, 

tao* no proof of it, will be good in Equity. So Ver«age 
| Ir 22 5 it 
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if the ſon prevails upon the mother, to get the fa- 
ther to make a new will, and make him executor 
in her ſtead, promiſing himſelf to be a truſtee for 
the mother; this will be decreed a truſt for the wife, 
on the point of fraud, notwithſtanding the ſtatute 


of frauds and pexrjuries, 


Sect. 3. Alſo the declaration of uſes ought to have 
a clear and apparent intent, and not to be upon 
general words, or words ſpoken in Futuro, (for theſe 
are executory, and found only in covenant) but 
ſpoken adviſedly, and in preſent, which is an im- 
mediate gift. The words — likewiſe be declaras 
tory, and not obligatory ; for then they have ano- 
ther effect. 24ly, The declaration muſt be certain; 
for elſe there words be no certainty of inheritances. 
And this certainty ought to be principally 1 in three 
things, viz. in perſous to whom, in lands, &c. of 
which, and in eſtates by which uſes ſhall be tranſ- 
fered and declared. And if certainty is wanting 


in any of theſe, the declaration js not ſufficient. 


p. 555 * 34ly, The declaration muſt be precedent or preſent 


and perfect and compleat, and not as a communica- 
tion in reference to matter to be put into writing 
after. Let a deed ſubſequent may declare the uſes 
of a recovery, &c. precedent; becauſe in judgment 
of Law, it purports againſt the maker and hig heirs, 
vis. by eſtoppel, ſince nothing appears to the con- 
trary, that there was a certain aud compleat decla- 
ration of the uſes of the time of the recovery, &c. 
Sect. 6. And where the uſes of a recovery are 
declared by deed precedent, no new or other uſes 
can be averred by parol ; for nothing veſts till the 
recovery be had, and then the parol declaration 
ſhall not control the deed precedent, but all parties 
are eſtopped to aver the contrary. And in caſe of 
a deed precedent, if the party ſet up other uſes, he 
no confeſs and avoid; for unumguodg ; diſſoluitur 
eo ligamine quo & ligatum eſt. adh, But if there be 
two 
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two deeds, the laſt ſhall ſtand, and not both ; for 
it would be contrary to the intent of the parties to 
to make an hotchpot and commixtion of them, 


which by their creation were diſtin, and ſeveral, 


in time, perſons, and eſtates. 3dly, This is intend- 


ed where the fine or recovery is purſuant ; for if. 


they vary, there is room and occaſion given to 
inquire and receive information, that the old agree- 
ment was relinquiſhed. And by the fame reaſon, 
that the uſe of a fine may be declared by parol up- 
on an original agreement, it may alſo, where the 
original agreement is relinquiſhed. Yet without 
ſuch averment the fine ſhall be intended to the 
uſe of the ſaid agreement, notwithſtanding the va- 


riance. 4thly, But where they are by deed ſubſe- 


quent, new, or other uſes may be averred, with- 
out ſhewing the deed, tho* there be no variance: 
Becauſe there was an intermediate time, when there 
might be fuch agreement made. And the uſes 


ariſe by the recovery according to that agreement, 


and cannot be diveſted by any declaration by in- 
denture ſubſequent; and if a deed ſubſequent he 
fet up, the other may traverſe thoſe uſes. 


. 


Of the Limitation of Uſes by the Party. 
$28. I. BUT altho* Uſes are no more than an 


equitable right to the land, and to be 
determined only in a Court of Equity: Yet Equity 
often follows the Law, avd eſpecially in voluntary 
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conveyances, or where there 18 no * particular rea- P. 39. 


fon to favour one ſide rather than the other. There 
ts a known and eſtabltſhed difference therefore be- 
tween the limitation and creation of Uſes. For in 
their creation the intent of the parties is chiefly to 
be regarded : And if the intent is manifeſt, tho? 


void, yet the conveyance ſhall never take effect any 
other 
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other way. As if Uſes are limited upou the eſtate 
intended to be transferred, or there be any other 
circumſtance in the deed that ſhews he deſigned to 
paſs it at Common Law; becauſe the intent is the 
great director of Ules, and no conſtruction can be 
made agaiuſt the intent apparent. Yet the preciſe 
technical words of bargain and fale, or covenant 

to ſtand feized, are not required to raiſe an Uſe : 
But any words ſufficient to ſhew the intent, or 
that are tantamount with good conſideration, will 
do. And the Judges have more -regard for the 
ſubſtance, than the ſhadow and form, and will 
make a man's intent good in paſſing his eſtate, if 
by any lawful means it may take effect. 

Sett. 2. But as forms and technical words in con- 
veyances are appointed by Law lor the general peace 
and quiet, the words of limitation of eſtates muſt 
be the fame by way of uſe, as in a feoffment, and 
fo in all common aſſurances, and thus uſes differ 
from a deviſe. For there, any words which ſhew 
the intent are ſufficient, if it could be made good 
by any conveyance in his life-time; becauſe the 
Law intends the deviſor to be znops confilii, wills 

1 1a, 6 b. being uſually made in extremzs. So that any words 

ions. which ſhew the intent, that the deviſee ſhould have 

Moor 57. the land for ever, will make a fee-fimple without 
the word heirs, as in perpetuum, or paying where 


2 Lev. 249, the payment is of a ſum in groſs, and he may not 


6 C0.1% be able to pay It out of the profits. So where he 


378. has power to give a fee, he is conſtrued to have 
Cole one, unleſs he has an expreſs eſtate divided from the 
158. , Power. And in general, wherever lands are de- 
i Ce. 2. viſed for a ſpecial purpoſe, or for payment of debts, 
1% Ab. or the like, without any words of limitation; he 
— ſhall have an eſtate to anſwer that purpoſe, by im- 

1 $4lk.234. Plication of Law. So where A. having only a re- 
mainder in fee after an eſtate-tail to B. deviſes all 

the houſe called the Bel{ Tavern, to C. without ſay- 
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ing for what eſtate, the fee paſſes, otherwiſe C. 
ſhould have nothing. And altbo' in a deed, an 
implication is never admitted, ucither ſhall there 
ever be croſs remainders upon cou:tr"&ion of it: 
Yet in a will it is otherwiſe. But there muſt be au zg. 26 
expreſs intent to be collected out of the words, or: 41. Ab. 
a neceſſary implication, or elſe the ® heir at Law i. 60 
ſhall not be diſinherited; for his title is ciear, and gu g. 
not to be doubted of. 1 
Sed. 3. So if the intent of the teſtator may be 
collected out his will, that he deſigned an eſtate- 
tail, tho* the word (body), which properly creates 
an eſtate- tail, is leſt out, yet it is an eſtate-tail. Ag-Vern.766. 
if lands are deviſed to one, and it he dies before Vn. 
iſſue, or not leaving iſſue, or not having a fon, all 
theſe limitations create an eſtate-tail. And the 
meaning of the teſtator is to be ſpelt out by little 
hints, aud no word to be rejected which may poſ- 
ſibly be made to ſtand. And therefore a deviſe to ous. 219. 
a man and the heir of his body, tho” in the ſingular = 225. 
number, or to the iffue of his body, is an eſtate- 
tail, if he had none at the time that might take 
Jdintly with him, according to the rule of Law, 
the gift being immediate. For heir is amen opera- 
tivum & collecli uum, aud chiefly in a will, ſhall be 
taken in its full extent, and then it reaches the moſt 
remote heir. | | 
Sed. 4. And whenſoever the anceſtor takes ani Co. 99. 
eſtate fer hte, and after a limitation is made to his 
right heirs, the right heirs ſhall not be purchaſers. 
And no difterence where the Law creates the eſtate 
for life, and when the party, or where there is au 
intervening eſtate, eſpecially if not a freehold. 
And as anceſtor and heir are cor-relative as to in- 
heritance, ſo are teſtator and executor as to chat- 
tels; and therefore a remainder of a term to the 
executor veſts in the teſtator. Nor will the inten- 
tion, tho? in expreſs words, control the . 
* 4 | 0 


Vent. 230. 


Zh. ca. a0. 


* 
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of Law upon the words expreſſed. As where the 
anceſtor has an eſtſte for lite given to him expreſly, 
a Limitation after to his heirs, or to the heirs male 
of his body, puts the eſtate of inheritance iu him- 
x Co, 66, ſelf: Otherwiſe perhaps of heir male only in che 
ſingular number, eſpecially if there be words of 
ch. ca. Limitation after it. And tho' there be a difference 


308. in words, when the land of frcehold is deviſed to 

2 Ch. Ca. * . F * * - 

246, one for life, the remainder to his heirs, — 
or immediately; and where a term is ſo deviſed, 


the difference is in words only, for the teſtator's 
meaning is the ſame. And new Filates, Jointures, 
and Settlements are of long terms, and a ſimilitude 
is between them, c. 

Sed. 5. There ought alſo to be one univerſal rule 
of Property iu the realm, the ſame in Chancery as 
at Common Law. And therefore the rules to pre- 
vent perpetuities are the policy of the kingdom, and 
muſt take place in a Court of Equity, as well as in 
* P. GI. any other Court; and it is an undeniable * reaſon 

againſt any ſettlement. So that there can be no 

ſuch thing as a perpetual limitation of a freehold. 
xVero.161. And if there be a deviſe over to a Charity, in caſe 
he go about to alien, it will not avail or make the 
eVern.737. condition good : However, there ought to be a 
_ ch. ſtrict ſettlement made, and the intent followed as far 
as the rules of Law will permit. Nor can a deviſe 
direct an inheritance to deſcend againſt the rules of 
Law, as to the heirs male in fee ; for what could 
not be made valid by any act executed in his life- 
ern. 164. time, cannot be good in a deviſe, And therefore 
a term limited to a man and his heirs, ſhall go to 

x Vern, 8g. the executors. So a Will in Dutch or Latin muſt be 
ſo framed, as to paſs an eſtate according to the 

rules of our Law; for a Will or other act of the 

party cannot rule the Law, but the Law rules them. 

Set. 6. But fo long as it may be made conſiſtent 

with the rules of Law; the deviſe ſhall not be im- 

| peached. 


IInſt. 25 a. 
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peached. And therefore, altho' a ſreehold cannot 

be granted in ſuluro, by a conveyance in his liſe- 

time: Yet where a man in his Will gives a future? T zg. 
eltate to ariſe upon a contingency, and does not; Lon“ 64. 
part with the fee at preſent, but retains it, this is 84, El. 
not againſt Law. For by the Common Law, one oer 644. 
might deviſe that his executor ſhould ſell his land, Nel. Ab. 
and in fuch caſe the vendee is in by the Will, and Ryan. 82. 
the tee deſcends to the heir 1n the mean time; and 

of the ſame nature with theſe are ſpringing Uſes. 

But as for ſpringing Uſes, like executory deviles, 

they are either preſent or future. If preſent; ther. 230. 
party mult be in ede & capay at the time; for it ſhall . 230. 
take effect according to the intent or not at all. As 

a feoffmeut to the right heirs of B. is not good ag 

to a ſpringing Ule ; becauſe it is by way of preſent 
Limitation, & nou eff Heres Viven!is :- Otherwiſe 

if it were future, as to the right heirs of B. after 

his death, & fic nota drverfitatem inter verba de præ- 
ſenti, & verba de futuro. 24ly, It future, they mutt 

ariſe within a reaſonable time; as a feoffment to 

the uſe of A. after the death of B. without iſſue, 

within twenty or thirty years, or the compals of a4 5.219. 
life or lives, is good, as a ſpringiog Uſe, and the cl. Caf. 
whole eſtate remains in the leoftor in the mean time; 
for let there be ever ſo many, it is but one lite, and 

muſt have an end. But a ſpringing executory Ule, 

aſter a dying without iſſue, the Law will not ex- 

pet. Nor can it be limited after a fee; for after 

ſuch a diſpoſal, nothing remains in the owner to 

limit. But there may be two concurrent contin— 
gencies, and not expectant one aſter the other : as 

where the deviſor parts with the whole fec-imple K 225. 
but ſome comingeucy qualihes that diſpoſition, aud F 2% 
limits upon another ſce, which is altogether new iu 

Law. And the u/tinmum quod ſit of a tee upon a fee in Ct.ca. 36. 
the limitation of an Ule, is not yet plainſy detcriniu- 

ed. It may be extended further tian a lile or lives, 


M 2 as 
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as to a year aſter, and the true rule is to ſtop when 4 

it proves inconveuient. Nor is there any danger of le 

a perpetuity from theſe Uſes, as from executory A 

de zs; tor al! Uſes as well in eſſe, as otherwiſe, ſt 

may Be deliroyed by the alteration of the eſtate to el 

one agatuit whom the remedy fails in Equity, there F 

being no conhdence expreſſed or implied. But E 

every executory deviſe is a perpetuity, as far as it 01 

goes, that is an eſtate unalienable, tho' all mankind c 

2 San ü. iu in a Conveyance. 4nd it is to be remembered, Al 

Tc. $35 at as an exe-utory deviſe is never after a freehold, m 
lum it is couſtrued a contiugent remainder; becauſe 

i 1s aduntted only for the neceſſity, and to ſupport th 

the unem, as after a term for years, or the like, W. 

c von Wick: a contingent remainder cannot depend be 

by reafou of the abeyance of the freehold : So there ta, 

ie the lam Ulticrence between a future Uſe and a Ye 

CONLINgeut remainder, by way of Uſe. ty 

3 to 

w] 

VVV. el 


Of the Limitation of Uſes where the Intent does not 
| Appear. 


Sed. 1. BUT further, where the intent of the 

parties does not ſpecially appear, it is 

intended to agree With the rules of Law. And 

2 e. Wn*-thcrctore the Chancellor, iu caſe of an Uſe, often 
1 adj. ugzd by Imitation of the rules of Law, and 
acc.ding to the nature and quality of the land; 

as in Cale de fofjefione fratris, borough Englich, 
gxveikwd, lands on the mother's ide, &c, for 


* 


Connery will eonſult with the rules of Law, where 
the ine n of the parties does not ſpecially ap- 
Pear. So tne widow of theCefluy que Triſſt of a eo- 
dow's citate, wught to have her free bench or wi- 

| dow's 
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dow's eſtate, as well as if the huſband had the 

legal eſtate in him: And there it may be ſaid, that 
Aquitas ſfequitur legem. So a tenant by the curteſy, 3b. W. 681, 
ſhall be decreed of a Truſt as well as of a legal ss. 
eſtate. But dower is not allowed out of a Pruſt! EA. Ab. 
Eſtate, nor was it anciently of an Uſe, and moſt pak. 349. 
Eſtates being then in Uſe, was the firſt oecaſion and © C. 153 
original of Joiutures : Tho? no manner of reafou non's cate. 
can be given for it, if it were Res ine gr, but the yer it. 5 
authorities are clearly ſo, aud it would overturn 1P.W.1c8. 
many ſettlements to make an alteration iu it. 15. 137 

* Sect. 2. Upon the fame kind of reaſoning it is, Forr. 138. 
that a Truſt of a term muſt go as the term at Law“ P. 63. 
would have done by the like Limitations, aud it 12 
be given to two joiutly, as ſurvivorſip would have 
taken place at Law, it muſt do the ſawe in Equity: 

Yet the advantage of ſurvivorſhip is againſt Equi- 

ty; but the Judges will have it fo even in a deviſe 

to executors And the diftincition ſeems to be, 

where two become joint-tenants, or jointly inter- gyern.2r7, 
eſted in a thing by way of gift, or the like, there 
the ſame ſhall be ſubje& to all the conſequence of 
Law; for in favour of volunteers, there is no rea- 
ſon for Equity to interpoſe. But as to a joint under- 
taking in the way of trade, or the like, it 18 other- ch. ca. 129 
wiſe; and the cuſtom of merchants is extended to- 

all traders to exclude ſurviverſhip. 

Sea. 3. Yet terms are admitted-to attend the in- 
beritance to protect it ſor purchaſers; and this Ch. ea. 26. 
came up in Queen Tas reign, ſiice the way 
of limiting terms in mortgage came in uſe.” Theſe 
Truſts of terms attending ou the inheritance, tho' 
entailed, were not within the ſtatute de dons, and 
might be alicned by the parties; but of terns in 
groſs not, and therefore the Judges would not ad- 
mit of their being entailed. And a term attendant 
becomes In groſs, wheu it fails of a frechold and 
Laheritance to ſupport it, aud is divided from the 

1hertance 


* 


F 
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inheritance by different Limitations, or the like: 


— 
aum 


50h. c. 48. The Truſts of a term in groſs therefore can be li. : 
| mited no otherwiſe in Equity, than the eſtate of 
term in groſs can be limited in Law; for they are Ml © 
not for ſetting up a rule of property in Chancery, s 
other than that which is the rule of property at i 
Law. So that the rules are the ſame in Equity in . 
caſes of Truſts of Terms, as in Deviſes at Common Ml © 
Law. | a 


3Ch.ca. 32. Bed. 4. But a difference between a chattel and 
1aheritance, is a difference only in words, and not 
in reaſon of the nature of the thing. For the ow. W;; 
ner of a leaſe has as abſolute a power over his x 
leaſe, as the owner of an inheritance over his eſtate; 
and where no perpetuity is introduced, nor any in-; 
converience does appear, there no rule of Law is 
broken. A term may therefore be limited to fe 
twenty ſucceſſively for liſe, if all in being together, 
3h. ca. 33. becauſe they mutt all wear out in a little time. And L 
ſo it is a good Limitation, where the contingency MM x; 
is circumſcribed within the ſpace of twenty- one m 
years, or a compals of a lite, and one ſtep further, Hur 
viz. to the firſt ſon, tho? not in eſe, at the time. th 
And fo juſt and reaſonable 1s this allowance to make be 
P. 64. proviſion for families, that where the common Hit 
lawyers have complained, that this Court did en. pu 
croach upon them, it may on the contrary be re-. Nan 
torted, that they ought rather to confeſs themſelves he 
beholden to this Court for their rules in Equity. in! 
Pree. ch. Sec. 5. And it is no ſtrange notion at Law, that of 
245, 252+ long terms for years ſhould attend and wait on an hi. 
inheritanee, in which caſe they are to be governed pe 
and directed by the intention of the parties, that he 
created them. And when they have done their ch. 
office, duty, and truſt, and have born the burthen, MW, 
I mean have raiſed the portions, which was the 
original cauſe of their creation, then ought they 


in Equity and Conſcience to ceaſe, and return back 
| to 


- . —G—— ooo 


\ 


A Treatiſe of. Equity. 


EY 

to the channel, from whence they were extracted. __ / 4 
For it is a reaſon in Law, that ceſſante cauſa,cHeaus, 
And there is no original conſideration to grve them 
a longer being: So that ſuch a term ought not to be 
made uſe of to any other purpoſe, eſpecially to de- 
prive a dowereſs of her dower. But het. terms 

have been always looked upon as a good ſecurity to 
a purchaſer againſt dower, tho' the purchaſe was 
with notice; and frequently to a void charges, they 
never iuſiſt on a fine or recovery. 
nl Sec. 6. But it is ſaid, that if the term be not ex- a 
a0t¶ preſly declared in the aſſignment to be attendant on, vera. 188, 
M. the inheritance, but is fo ouly by conſtruction in'8s: 

hi Equity, it ſhall in Equity be aſſets for the payment 

tei of debts, but the heir ſhall have the ſurplus. And 1 
. fo the difference that had been formerly taken — 
in this caſe between legal and equitable aſ- 
to ſets, has been exploded. Yet the Law ſeems now 
ern otherwiſe, For a a term in the owner, is aſſets at 
nd Law, but a term in truſt is uot to be made aſſets in 
0 Equity, and it would be dangerous to purchaſers to 
"nc make it ſo. Neither ſhall the cuſtom of London 
er, prevent the attendance of a leaſe on the inheritance, 
ne. cho' there was no declaration of truſt, that it ſhould 
ae be attendant. So if a feme cover hath ſuch a term, 
100 Fit ſhall not ſurvive to the huſband. Indeed if a man 
el- Wpurchaſes an inheritance in the name of truſtees, 
re. ¶ and takes a mortgaged term carved out of ſuch in- 
Ve Wheritance in his own name, in order to protect the 

inheritance, ſuch term will be liabel to the payment 

hat of his debts ; becauſe it ſtill remains as a chattle in : 
a1 Whim, But if they are both in the name of other 
el WF perſons, there is no difference in reaſon, whether 
hat he had the term or inheritance firſt in him: But 
cl the heirs are to have the leaſe to attend the inberi- 
cn, tance. 


1 Vern. 2v 


2) CAP. 
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p. 65. * Of Uſes Raiſed by Operation , Law. 


Sec. 1. FY UT we muſt examine more particularly 
+5 to whom the Uſe ſhail be by operation 
of Law, where there is either no declaration, or 
but in part only, and here it is a general rule, that 
the Truſt reſults to the party, from whom the con- 
2 vent 361. ſideration moves. As /, In Caſe of a Purchaſe ; 
| TO 366 _— Man buys _ 5 e- ra 
pays the money, it ul in Truſt tor him that 
| 1 C0 408 Aa the money. So if A. agrees for a leaſe for 
| nincty-nine Years,' aud B. advances the money, 
| | aud the leaſe is taken in the Name of A. this is a 
reſulting Truſt, and out of the Statute of Frauds, 
1 Vem. 276 A, having by letter acknowledged the Truſt. So 
» where one of the three, that held a leaſe under the 
Dean aud Chapter, ſurrenders the old leaſe, and 
takes a new onato himſelf, this ſhall be a Truſt for 
- 2Ver. x63all. But altho' in the puchafe-Deed, the conſidera- 
tion- money is mentioned to be paid by the Purchal- 
er, aud there is no expreſs declaration of a Truſt ; 
yet it appearing upon the face of the Deeds to be a 
Truſi for an infaut-heir in purſuance of Marriage- 
Articles, aud the Purchaſer at the Courts he held, 
declared it was his Son's Eſtate, it ſhall be decreef 
a Truſt for him, tho? to the diſappointment of the 
Purchaſer's Will, and of his Creditors. For tho 
Creditors are Favourites, yet we muſt not pay them 
out of other Mens Eſtates : nor, as Juſtice Twy/aon 

ſaid, ſteal Leather to make poor Men's Shoes. 
2 Ven 1 Sect, 2. And if a Father purchaſe lands, Oc. in 
the Name of a Son unadvanced, it is an advance- 
ment tor him not a Truſt ; for the Father is _ 
® J 


is a Difference in the Caſe, where the Father is 


the Purcoale is to hyuiclt, his Wie and Daughter, / 
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by the Law of Nature to provide for his Children, 

and Chancery will compel him, if they are deſtitute, 

aud not able to maintain themſelves. But if the: ch. c 
Truſt is declared before, or at the Time of the yo 
Purchaſe ; or the Father has already provided for 

him; or the whole Eſtate is not given him, but 

Part of it to another ; or if he were of full Age, 

and the Father acts as Proprietor, or does an 

Thing, which implies him to be Owner of the - 
Land; this ſhall over-rule the Preſumption of Law, 

in Favour of him. As to the Grandfather, there 


dead, and where he is ſtill living; for when the 
Fatheryis dead, the Grand-children are in the imme- Ch. Ca. a6- 
diate Care of che Grand- father. And therefore if 
he takes Bonds 1a their Names, or makes Leaſes to 
them, they ſhall not be adjudged * as Truſts, but as, p. 66. 
a Proviſion for the Grand-child, unlefs it be other- 
wile declared at the ſame Time. But this is to be 
underſtood only of Jegitimate Children ; for of a 
baſtard or reputed Child, the Law takes no Notice. 

Sect. 3. So the Wiſe cannot be a Truſtee for the Ven. 67. 
Huſband ; but if the Huſband purchaſe in her Name, PA © hs 
it ſhall be preſumed to be an Advancement, and 2 
Proviſion for her. Aud the Law is the ſame, where .. 
C 459 


aud their Heirs; or of Money lent, on Mortgages 
and Bonds iu their Names. Yet in Caſe of-Credi- 
tors it may be ſraudulent as to them, unleſs the 
Purchaſe is made iu purfuance of Articles before 
the Marriage, or as a ſettlement upon the Wile prec. Cb. 
upon her Marriage. And by the ſame rea-23" 
ſoning it is, that where a Wie is made Exe-aVern. 675. p 
cutrix, it is to be preſumed, that ſhe is vot fo 
appointed, to have barcly an Office of Trouble, 
but of Benefit to take the ſurplus, altho' ſhe his a 
ſpecial Legacy given her; and tis is not a Devile, 
but iu Nature of an Exception, But otherwile of a 4b. LA. Ca, 
N ſtranger *#* 


* 
0 


0 
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ſtranger made Executor, who has a particular Le. 
gacy; there it implies a Truſt of the ſurplus. Yet 
the Executor bath the entire Right both in Law and 
Equity, uuleſs by ſome ſuch Circumſtances it appears, 
that the 'Teſtator intended the contrary ; for it can- 
not be intended, that a Man makes a Will with an 


Hog Ab. Intent to die Inteſtate ; aud parol proof ought 60 
21 ern. 48. be lecelved in Favour of au Executor's Title, 


conſiſteut with the Will. 

Sed. 4. Ihe ſecond fort of reſultiug Uſes are 
upon Comcyauces. For every Man that bath 
Lands, hath thereby tuo Things i in him; che one 
the Poſſeſſion of the Land, which in the Law of 
England is called, the Freehold; and the other, the 
Authority to take the Profits of the Land, which is 
the Uſe. And therefore, where there is a Feoft- 
ment to particular Uſes, the Reſidue of the Uſe 
ſhall be to the Feoffor; for the Raiſing thoſe parti- 
cular Eſtates, appears a ſuſhicient Conſideration for 
making the Conveyance. And there is no great 
Difterence between a Feolfment to Ules, aud a Co- 
venant to ſtand feized; for ſo much as he does not 
diſpoſe of, remains in him as the ancient Uſe in 
both Caſes, altho' 1a the one, there is a 'Tranſmu- 


— tation of the Poſſeſſion, and in the other not. So 


* 
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that there ſeems no reſulting Uſe or Occaſion for a 


Priority in an Inſtant, (172. That it ſhould firit 


veſt, and then returu.) But there 1 1s a Difterence, 
where he who has the Uſe limits it zo 4. for 
Life, Remainder to the IIcirs of the Body of B. 
here no Eſtate can ariſe to B. becauſe nothing 


p. 67. moved from him: * Otherwiſe if the Limitation is 


to the Heirs of his own Body, there ut Res magis 
valeat, he ſhall have it for his Life. And altko' 
an Eſtate cannot ariſe by Implication in a Deed, 
even by Way of Uſe, and a Mau cannot conv 

to himſelf; yet a Man may quality an Eſtate that 
is in him, as in Caſe of a Deviſe, for the Benefit 


of 


an expreſs Eſtate be limited to the Covenantor. 
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of the Iſſue in Tail, or him in Remainder. But 
if a Man covenant to ſtand ſeized to ſuch Uſes, as 
that he ſhould leave a defcendible Eſtate in himſelf; 
as to the Uſe of his ſon from and after his Marri- 
age, or to the Uſe of J. S. after forty Years; theſe 
are not to be reſembled to the Cafes, where the 
precedent Eſtate cannot continue longer than his | 
Lite, and this without any Wrong done to any 
Rule of Law, may be turned to an Uſe for Lite, 
and therefore ſuch Couſtruction ſhall be. 

Sed. 5. And the Words of the Stat. 29 Car. 2. 
cap. 3. aud to no other Lies, ſhall be conttrued to no 
expreſs Ules; but ſhall not prevent Ules by Impli— 
cation, which ariſe of neceſſity, Becaufe the Uſes d 
muſt be iu ſome Body. But an Ule reterved by vm: 
Implication of Law, ſhall not be implied agaiuft 
the exprefs Intent of the Conveyance; tor the Sta- 
tute of Frauds, which faycs relulting Truſts, ex- 
tends ouly to ſuch as were refulting "Truſts before 
the Statute, and a bare Declaration by Parol before 
the Act, would prevent any reſulting Truſt; as if 


A Fortiori where the Eſtates take effect by Tranſmu- 
tation of Polſcthon, and a particular Fiſtate is limited 
to the Party, as for ninety-niue Yours, Remainder 
to Truſtees for twenty-hve Years, Remainder to 
himſelf in Tail Male, Gs. this is void, for want of 
2 Freehold to ſupport it. 


, VI. | 


Of the Ex gent of L te. 


Sed. I. E will now ſee, where the LU may be 
extinguiſhed, or not. For to eve 
Execution of an Uſe by Force of this {atute, tour 1015 


N 2 of hings 


s P. 68, 


Coe. 137. a. 
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Things are requiſite. 1½, A Perſon ſeized. 2dly, 
A Perſon Ceftuy que Uſe. 3dly, An Uſe in eſſe, vis. 
in Poſſeſſion, Reverſion, or Remainder. 4thly, The 
Eſtate out of which the Uſe ariſes ought to veſt in 
Cefluy que Uſe. And all theſe four muſt concur at 
one and the ſame Point of Time. So that every 
Uſe in efje, wiz. in Poſſeſſion, Reverſion or Remain- 
der, where the other Circumſtances are not want- 
ing, is executed by the ſtatute immediately: But no 
future or contingent Ule, till they come in eſſe. 
* 2d1y, All Uſes, whether contingent or others, not 
executed by the ſtatute, remain in the mean Time 
at Common Law. So that if the Root is defeated, 
out of which they ought to ſpring, the Uſes are 
utterly deſtroyed ; that is, if the Feoflees and their 
Heirs do not continue their ſeiſin, or ſome other by 
their Aſſignment, againit whom there may be a 
Remedy in Equity. As where the Party is in, in 
the Fer, and with Notice, or without a Conſidera- 
tion, for then the Law implies Notice. But a Leaſe 
for Years ſhall only bind the future Uſe, and not 
deſtroy it for the Freehold; becauſe the ſeiſin re- 
mains. + 34ly, It was formerly held, that the Feof- 


fees after the ſtatute had a Poſſibility to ſerve the 


future Uſe, when it came in eſſe, and that they 
ſhould be reputed the Donors of all the contingent 
Eftates, when they veſted, and if the Poſſeſſion 
Was diſturbed, the Feoflees ſhould have Power 10 
re- enter to revive the future Uſes according to their 
Truſt; but if they bar themſelves of their Entry, 
then this Caſe being not remedied by the ſtatute, re- 
mains at Common Law. Butthis Opinion has been 


. fince contradicted, aud it is now held, that to the 


Raiſiug of the future Uſes after the ſtatute, the Re- 
gre's of the Feoiizes is not requiſite, and that the 
have no power to bar theſe future Uſes; for the 
ſtatute has taken and transferred all the Eſtate out 
of them, and they are as meer Inſtruments. So 
| that 
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that contingent Uſes do now, like other contingent 
Remainders, depend upon the particular Eſtate. 
For to reduce the Eſtates conveyed by way of Uſe 
to the Common Law, which all tides agree was the 
chief End of the ſtatute of Uſes, nothing ought to 
be left in the Feoffees, no need of any Scinzilla 
Juris, or Power of Re-entry for the benefit of the 
contingent Uſes, nor Power in the Feoffces to de- 
ſtroy them, but they are meer Conduit Pipes. And 
the other Concett was grounded as it ſeems upon a 
zeal againſt Perpetuities and contingent Remain- 
ders, there being at that time, no received Opinion, 
that the Deſtruction of a particular Eſtate would 
deſtroy a contingent Remainder, till afterwards in ,,,. 66. ü, 
Archer's Cale it was fo adjudged. 
Se. 2. And it ſeems to be the rule of this Court, 
That where a Man is a Purchaſer without Notice, :Vern.'6ce. 
he ſhall not be annoyed in Equity; not only where 
he has a prior legal Eſtate, but where he has.a bet- 
ter Title or Right to call for the legal Eſtate than 
the other. But by taking a Conveyance with No- 
tice of the Truſt, he himſelf becomes the "Truſtee, A4. e516 
and muſt not, get a plank to fave himſelf, be / c g 
guilty of a Breach of Truſt, + norwithſtauding any“ P. 69. 
Conſideration paid. Yet where the Truſt is general, vera. 301. 
as to pay Debts, tho' he has Notice of them, the 
Purchaſer ſeems not obliged to ſee the money ap- 
plied : Otherwiſe if the Debts be particular, as for ryern. 303. 
payment of Vebts in a ſchedule. So altho' the, x4. Ab. 
Law bath intruſted the Executor with the Perſonal :55: 
Eſtate to pay Debts, and unleſs he has an abſolute” NINE 
power, he has none at all: Yetif a Term is deviſed 
to Exccutors to raiſe 2000 J. for the Portion of his 
Daughter, and the Executors mortgage this Term, 
the Portion ſhall be preferred. 
Sed. 3. It is Notice of the Uſe therefore, that is 
all the Effect of the Matter; for then he is e 
crimiuis, & dolus & fraus nemiui petragununiur, ſiuee 
in 


2 Vera. 271. 
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in Conſcience he purchaſed my Land, or my Goods. 

For the Common Law, whenever it found a Con- 

ſideration, diſcharged the Covin ;. but Chancery 

looks further to the corrupt Conſcience of the party, 

that will trathck for what in Equity he knows to 

20h. e246 belong to another. And in all Cafes, where the 

ern. 149, Purebaſer cannot make out a Title, but by a Deed 

20 Lr. sa. Which leads him to another fact, the Purchaſer ſhall 

not be a Purchaſer without Notice of that fact, 

but ſhall be preſumed cognizant thereof; for it was 

craſſa negligentia, that he ſought not after it, and 

this is in Law a Notice. So where in a Jointure, 

there was a Covenant againſt Incumbrances, except 

Leaſes, or Copies determinable on three Lives; 

the Exception of Leaſes ut ſupra, gave Notice of 

former Leaſes, and therefore he muſt take Notice 

| >. ca, Of the Covenants contained in them. So there was 

291. ſufficient Notice in Law, or an implied Notice 

where the Mortgage was excepted 1n the Defend- 

ant's Conveyance, and therefore they could not be 

ignorant of the Mortgage, and ought to have ſeen 

it, and that would have led them to the other 

Deeds, in which purſued from one to the other, 

the whole Caſe muſt have been diſcovered to them. 

And Notice of the Marriage has been couſtrued as 

Notice of the Jointure, becauſe the wife being 

under the power of her huſband could not give 

proper notice, ſo as to preyent the alienation of 

2 Vera. 661. her intereſt. So if a man purchaſes under a will, 

by which the truſt is created, he muſt at his peril 

take notice of the operation and conſtruction of 

the Law upon it. And tho' this be called a no- 

tional notice, yet it is ſuch a notice, as has always 

been allowed to be good. For every man 1s pre- 

ſumed to be conuſant of the Law of the realm, and 

he ſhall not take advantage of his own 1guorance, 
but caveat Emptor, 


Sed. 5 
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*5e. 4. And notice of the plaintiff's title to the p. 30, 
agent or purchaſer for another, as likewiſe notice vera. 574. 
to the counſel or attorney, that peruſes the Title, Ch. ca. 38. 
15 notice to the party himſelf, becauſe a preſumptive 
notice to the party. So where all che ſecurities 
were tranſacted by the ſame ſcrivener, notice to 
him, is notice to them all, and conſequently they 
that lend laſt, muſt come laſt; for he was 1a nature 
of an agent to them all. So where A. having no- ern Cog 
tice of an incumbrauce, purchaſes in the name of \ 
B. and then agrees, that B. ſhall be the purchaſer, 
and he does accordingly pay the purchaſu- money 
without notice of the incumbravuce ; tho? B. did 
not einploy J. nor knew auy thing of the purchaſe, 
till aſter it was made, yet B. approving of it after- 
wards, made 4. his agent a 14/410, and therefore 
ſhall be affected with the notice of J. But tho? 
| notice to a mau's counſel, is couſtrued as a notice to 

bimſelf: Yet where the counſel comes to have no- 
| tice of the title in auother affair, which it may be 
he has forgot, when bis client comes to ad vife with 
, him in a cale with other circumſtances; that ſhalf 
not be ſuch a notice as t bind the party, 

Sea. 5. Lafily, A truſt is revived by a're-purchaſe 
of the truitee, altho? a tine paved; for it being but 
| a conveyauce, it did not exaguiſh or ſeparate the 
g truſt, but transferred both together, and in the gift 
7 of the land, he gives uit intereſts and demands by 

reaſon of the land. And is where a man wrong- cn. C 
| fully poltelfes himſelt of my goods, and (ells them 126. 
g in a market overt: It he aſterwards guys thele 
goods again, I may ſeize dhe in bis cuſtody. 

Sect. 6. As to the revoratiou of Uics, it is a general 
rule, that thiugs may be avoided aud determined by 
1 the ſame cereinvines and acts, by witch they were 
raiſed. That which paſſes by 'bverv, ought to be 
avoided by entry; twat which paſies by grant, by 
claim; that which paſſes by way of charge, deter- 

Wes 
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mines in like manner by way of diſcharge. And 
fo at Common Law, an Uſe which was raiſed by a 
declaration or li nitation, might ceaſe by words of 
declaration or limitatiou. But an Uſe executed by 
the ſtature dilters not from a legal eftate, and can- 
not be waved or determined without entry. Yet 
for the neceſſity, where the party himſelf is tenant 
for life, (as in the uſual powers of revocation) by 
the revocatiou the eitate ceaſes without entry or 
claim; becauſe he cammòt center upon himſelf, aud 
an expreſs act of revocation is as ſtrong as any 
claim can be. And ihereture, that which in a con- 
P. JI. veyance at Common Law is called a * condition, 
by way of ule is called a limitation or à conduti- 
onal limitation; becauſe it has the effect of a li. 
mitation to determine an eſtate of freehold without 
41nft. 237. entry. And by the ſame conveyance, as the an- 
1 ©9-27+ cient uſes are revoked, by the ſame conveyance 
other uſes may be limited or railed ; for ſince the 
ancient uſes ceaſe 7þſo facto by the revocation with- 
out claim, or other act, the Law will adjudge a 
priority of operation in the deed, tho” it be ſealed 
and delivered and takes effect altogether, And 
therefore it ſhall be firſt in conſtruction of Law, a 
revocation and ceaſing of the ancient uſes, and then 
a limitation or raiſiug of new; for the Law, will 
marſhal ſeveral acts done at the ſame time, that all 
may ſtand: But unleſs he reſerves a power exprel- 

ly to limit new uſes, he can only revoke. 
See. 7. Theſe Powers of revocation were only 
allowable in Conveyances by Way of Uſe; for in 
a legal Conveyance, ſuch a power would have been 
repugnant. And they are a Law, which a Man 
puts upon himſelf by Virtue of the Power which 
every onò has of diſpoſing of his own, as he pleaſes, 
aud therefore they ought to be performed in all the 
10 Ce. 144-1ncidental Circumſtances required by the proviſo, 
viz. As to Sublcription, Witneſſes, or the 2 
| Or 
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for thèſe Ceremonies were appointed by him to , E 4 


prevent Fraud and ſyrprize. And there can be no 
Revocation in Equity, where it is not a good Revo- D 
cation at Law, unleſs there be a clear Intention of a 
the party to revoke, which he was prevented carry- I 
ing into Execution purſuant to the power, by Fraud 
or Accident. But there is a Difference betwixt a, vn 

ce 350. 
Power reſerved to a ſtranger, and to the owner P.. 488. 
himſelf. For a Power to alter or charge the Eſtate 5 be. .. 
of another, ſhall be conſtrued ſtrictly, and ſhall on. 35, 
never be extended beyond the Letter and Intention (7; 059308 
of the parties; becauſe it is to affect the Eſtate of 26:. 
a third Perſon. But a Power over a Man's own? Ten 
Eſtate is Parcel of the old Dominion reſerved to Moor: 199- 
him, and for the Benefit of the Party himſelf, and va. 2. 
voluntary, and therefore ſhall be expounded fa. Benn 257- 
vourably, many Eſtates depending upon ſuch Pow. 
ers. Alſo a power reſerved to hinifelt, who has a 
preſent Eſtate, or ſhall have by the Ceaſing of the 
Uſes, favours of an Intereſt, aud may be extin- 
guiſhed by a Feoffment of the Land, or Releaſe to 
him that has the Freehold; for he who raiſes 
and limits the Uſe, ſhall be ſuppoſed the Donor ; 
but to a ſtranger is merely collateral. 

Sed. 8. In Caſe of Merger of Terms, the Diver- 
ſity formerly taken, was this, If a Man has the 
ſame Intereſt, and * abſolute Dominion and Pro- 
perty in the whole Inheritance, as he has in the 
Term, or power for raiſing Money out of the Inberi- 
tance, there it muſt merge; for a Man cannot have 
a es to raiſe money merely for my benefit, out | 
of that which is mine. But if there be any diſſe + * 
rence in the two intereſts, or any other perſon in- 
termediate, then there can be no merger ; for if 
there be any merger in the firſt caſe, it will change 
the intent of the conveyance; and in the other 
caſe, there being an intermediate eſtate, there is no 
merger at Law, uo more is their in a Court of Equity 
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in the caſe of a truſt, But it has been ſince held, 
that where the iuheritance deſcended to the daughter, 


as heir, who was alſo entitled to the truſt of the 


term for her portion, ſo that ſhe had the ſame do- 


minion over both, yet there could be no merger of 
the term; for that was lodged in truſtees, and ſo 


not merged at Law, nor conſequently in Equity. 
For where au inſant has two rights in her, this Court, 


which is to take care of infants, will always pre- 


ſerve that right, which is moſt beneficial for the in- 


fant. And in this caſe, it was for the intereſt and 


advantage of the infant, that the portion ſhould be 
looked upon as a continuing and ſubſiſting charge, 
and not ſink into the inheritance; becauſe it might 
have been a means to have preferred her in mar- 
riage during her infancy, before ſhe was capable of 
making a ſettlemeat of her real eſtate, and likewiſe 
when of the age of ſeventeen, ſhe was capable of 
diſpoſing by will of her perſonal eſtate, either for 


payment of debts, or iu legacies amongſt her rela- 
tions. 


C Ap. VII. 


Of the Office and Duty of a Truflee. 


Sed. 1. 17 follows, That we treat of the office 

and duty of the Truſtee, and how far 
his power extends: And here regularly, no a& of 
the truſtee ſhall prejudice the Cæſuy que Truft; but 
the truſtee muſt eſpecially ia Equity make good the 
truſt, And the Law ſeems to be the fame of the 
Act of God; for if the truſtee of a legacy dies be- 


84. 
Hard. 176, fore the legacy 1s paid, this ſhall not prejudice the 


legatee. So if a truſtee of land die without heir, 
tho? the lord by eſcheat will have the land at Law: 
. | Yet 
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Yet it ſhall · be ſubject to the truſt in Equity. So if 
A. puts aut 1001. at intereſt, in the name of B. who 
after becomes a Felo de ſe ; 4. may be relieved 
againſt the king upon this truſt, in Equity, upon the ö 
* ſtatute of 33 H. 8. cap. 39. Let if au Equity of“ P. 3. ＋ 
Redemption is conveyed to A. iu truſt for payment 5 
of debts, and the ſurplus to B. and A. agrees with 
the mortgagee to turn intereit into principal; this 
agreement of the truſtee hall bind B. tho? he was 
no party to it. And fo an infant ſhall be bound in 
ſuch caſe by the act of his truſtee or guardian, for a 
we muſt diſtinguiſh betwixt importunate gain; as if 
the account were ſtated every fix months, on pur- 
poſe to load it: Aud where the intereſt is run up 
io a bulky ; ſum for here intereſt ought tobe allowed 
ſor delay and ſorbearance, as well as iu apy other 
caſe whatſoever. x 

Sec. 2. But it ſeems a certain rule, that what aver. 346. 
truſtee, or any other 18 compellable to do by ſuit, 
he may do witheut fait; as to join with Ceftuy que 
Truſt mtail in a feoffment; for they are truſtces 
merely to preſerve his Eſtate. So there being a C. Ab. 
remainder over in truſt to raiſe portions for daugh- s 
ters, if there were no Hae, aud there being a Þ 
daughter, upon giving lecurity for the daughter's 
portion, the truſtees ſhail be compelled to join in 
the recovery. So truſtees in a marriage- ſettlemeut 
ſor preſerviug contiugeut remainders, (there being“ 
no iſſue,) may be decreed to join iu a ſale, the ſet- 
tlement being ouly of an Equity o# Redemption, 
aud the wife conſenting to the ſale. But the huſerVern 181. 
band and wile being married twelve years, and 
having no iſſue, the Court will noi {orcs the truſtees 
to join in a ſale, -tho' for paymeut of their debts; 
for that people have been married v-4r twenty years 
without iſſue, and after have had euren. And if: Salk. 6'2. 
truſtees appoiuted to preſerve contingent remain- 33 = 
ders, join in a conveyance to deſtroy che remaluders 1 Was. 


148. 
2 beſore 


4 


wy 


Vern.393. 
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before a ſon is born, this is a plain breach of truſt, 

and whoever clauns under this conveyance having 

notice of the truſt, or by a voluntary ſettlement, 
ſhall be liable to make good the eſtates. 5 ; 

Vern 144, Sed. 3. As to the allowauces to be made to the 

f N. 1 Truſtee, regularly he is to have nothing for his own 

2b. Ce, labour and pains, tho' ſome have thought this a 

great hardſhip. But if a truſtee ſued concerning 

the truſt in Chancery, obtain a diſmiſſion, and have 

coſts paid him, as in courſe, but the coſts awowed 

. him and taxed are ſhort of his real coſts; and after 

a bill is brought by Ceſtuy gue Truſt to have an ac- 

count of his diſburſements; he ſhall be allowed his 

true and neceſſary coſts in the former ſuit, and not 

be concluded, &c, And the Law 1s the ſame of a 

P. 74. mortgagee; for ſince the * keeping only is given 

gratis, it is plain, that all the expences laid out up- 

xVern.316.0n the charge ought to be repaid : And altho? 

where a mortgagee or truſtee manage the eſtate 

themſelves, there is no allowance to be made them 

for their care and pains : Yet if they employ a ſkil- 

ful bailiff, and give him 20 J. per annum, that muſt 

be allowed, for a man is not bound to be his own 

bailiff, | 

xVern.149. Sed. 4. Nor will the Court ever charge a truſtee 

» with imaginary values, but he ſhall be charged as 

a bailiff only. And altho' very ſupine negligence 

might indeed in ſome caſes charge a truſtee with 

more than he had received: Yet the proof muſt 

then be very ſtrong. So a truſtee for a charity is 

no otherwiſe, or further chargeable, than another 

TVero-476, truftee is, viz. for ſo much as he receives. So a 

mortgagee ſhall account for what he actually did 

make, or might have done, bad it not been for his 

2 Ch. ca. 2. willful default. And if a truſtee is robbed of the 

money he received, he ſhall be allowed it on ac- 

count, the robbery being proved, altho' the ſum is 

only proved by his own oath, for he was to keep 

1t 
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it but as his own. So in caſe «of a faQor; for he 
cannot poſſibly have other proof. And lo it ſeems 
af an executor. Nor is this without a good foun- 


dation in reaſon, for the contract is not for- the 
truſtees, but the party's own advantage, and it was 


his fault to chooſe ſuch a one. And the mnterrap- _ 
tion of acts of friendſhip do not oblige to reſtituti- 2 
on. But otherwiſe of a carrier, for he hath his: 10. 39. 2g 
hire, and thereby implicitly undertakes the ſaſe de. 5 noe tt 
livery of the goods committed to him. Ro. Ab. 79 


Se. 5. But where they are more than one, there: Sa. 7 
is a difference between truſtees and executors For i Venn. 30g. 
truſtees have all equal power, intereſt, and autho- 51. 5“ 
rity, and cannot act ſeparately, as executors may, iP. W. 81 
but muſt join, both in conveyances and reeeipts; 
ſor one cannot ſell without the other, or deſire to 
receive more of the conſideration- money, or to be 
more a truſtee than his partner. And therefore it Salk. 318 
is againft natural juſtice to charge them for each 
other's receipts, unleſs in eaſe of neceſſity, where A. 66. £38 
they ſo join in receipt, as not to be diſtinguiſhed, 
what has been received by one, and what by the 
other, there from their own negle or default, both - 
ſhall be charged with the whole. As if a man 2 N.. 41 
ſhould blend his money with mine; by rendering 
my property uncertain, he lofes his own. But, vem. gye. 
executors have each an abſolute power over * the Sg 318. 
whole, and therefore if they join they truſt one P. 75. 
another, & fic diverſiry. Yet a difference has been 1 „s. 
taken in the cafe of executors, as to creditors, aud Pa C.c-42.57F 
as to legatces. | 

Sed. 6. And in an action of account, there muſt 
be either a privity in deed by the conſent of the 
party, (as where he is his bailiff or receiver, for 
againſt a wrong doer an account will not lie,) or 
2 privity in Law ex prouiſione Legis, as againſt a \ 
guardian, And at Law, if the deſendant is char g. 
ed as bailiff of goods a Mercbundiand', he ſhall © 

| f anſger 


14. 15. ca Ab. Merchants in favour of trade. So in Chancery, 
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auſwer for the increaſe, and be puniſhed for the 
negligence, and have his expences and ſactorage 
allowed him. But if he is charged as receiver 
ad computandum, he ſhall anſwer ouly for the mo- 
ney, or thing delivered, except in caſe of joint 


an executor or truſtee not being bound to lend, Ec. 


>Vern-54';f he do lend it is at his peril; and if it be by 


Prec, Ch. 


1 ch. ca. 
25. 76. 
2 Vern. 638. 
4 * 
7 2 v ICh Ca. 30. 


A. ec. 


2 


* 


that means loſt, he ſhall auſwer the ſame out of 
his own eſtate, and therefore as he ſhall bear the 
loſs, he ſhall have the gain. But if the truſtee or 
executor were an inſolvent perſon at the time of 
placing out the truſt-money in the funds, or on 
other ſecurity, whereby he gains conſiderably ; 
there the Ceſtuy gue Truſt ſhall have the whole 
benefit gained thereby, as he only could have 
born the loſs, alter econtra. And this is a fixed 
rule of the Court, and they will not change it, 
even where the executor calls 1n the money on good 
ſecurity. So where a factor, who is in nature only 
of a. truſtee for his principal in Equity, tho' he has 
the right at Law, upon his account, demanded ac- 
cording to cuſtom allowance for ſo much paid for 
cuſtoms to the king in India, which it was inſiſted 
he had never paid, the factor ſhall have the benefit 
of the cuſtoms; for it was a duty to be paid, and 
the imployer could make no title to it againſt him 
that was in poſſeſſion, and he that has poſſeſſion, bas 
right againſt all but him that has the very right. 
Otherwiſe of cuſtoms ſtolen from our own king; 
for that could not be called a cuſtom, being grouud- 
ed upon fraud, and therefore the Court will order, 
that defendant ſhould anfwer, whether he paid the 

cuſtom or not. BS 
Sect. 7. And if a truſtee or executor, compound 
debts or mortgages, or by them 1n for leſs than is 
duc upon them, be ſhall not take the benefit of it 
himſelf, but other creditors and legatees ſhall have 
the 
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the advantage of it, and for want of them, the 
benefit ſhall go to the party, who is entitled to the 


ſurplus. So of an heir, unleſs he bought it to * pro-* N. 76. 


tect an incumbrance to which he was entitled, or 
there be ſome ſpecial circumſtances 1n the caſe. 


But if one acts for himſelf, and being not in the x4. Ca. Ab. 


circumſtances of a truſtee or executor, buy in a“ 
mortgage for leſs than 1s due, or for leſs thau it is 
worth, he ſhall be allowed all that is due upon the 
mortgage; for he ſtands in the place of him that 
aſſigned, viz. the mortgagee, who might have given 
it to him gratis, and what is due muſt be the mea- 
ſure of our allowance, and not what he gave, for 
that might have been more than it is worth, as well 
as leſs, and fince be runs the hazard, if a loſs hap- 
pens, he ought to have the benefit, in caſe it turns 
to advantage. Yet the true reaſon ſeems to be this, 
that 1n the firſt caſe, he that takes upon him a truſt, 
takes it for the benefit of the perſon for whom be 
is truſted, and not to take any advantage to himſelf. 
But in the latter, as far as he did not purchaſe, it 
was a free gift, aud one man ſhall not profit himſelf 


of the contract of another. But where there arerven.456. 
ſubſequent incumbrances or creditors in the caſe,* 


there a man that buys in a prior incumbrance, ſhall 
be allowed only what he really paid, tho” there was 
in truth a greacer ſum due. For Nemo ex alterius 
detrimento fieri debet locupletior, and therefore the 
taking away one man's accidental gain to make up 
another's loſs, is making them both equal. But the 
owner or his repreſentatives are no loſers, whe 

they pay the whole money due. DEE 


CAP. 
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Of the Execution of the Truſt. 
1 W E will cow ſhew, how the truſt ſhall 
Eq. Ab. be executed. And there may be many 
tema. reaſons, why a Court of Equity would not decree 
a Conveyance at all, (viz. of the legal eſtate by the 
truſtees) ſometimes for a politick reaſon : As if it 
were to enable a nobleman to ſuffer a recovery, and 
leave the honor bare without eſtate, or if the party 
were a notorious ſpendthrift, or when the eftate- 
tail was only by implication. And ſo before the 
act tortious and troubleſome Uſes could not have 
been executed; for this Court, wbich has the juril- 
diction of truſts, will fee that they do no miſchief. 
Sed. 2. And it is agreed on all hands to be a de- 
clared rule in this Court, that if money be deviſed 
to be laid out in the purchaſe of lands to be ſettled 
| on one and his heirs, that the perſon himſelf, for 
* P, 549, whole benefit the purchaſe was to be made, * may 
come 1nto this Court, and pray to have the money 
itſelf, and that no purchaſe may be made, becauſe 
none have an intereſt in it but himſelf But if he 
dies before the purchaſe made, or payment of the 
money, ſo that the queſtion comes between His 
heirs and execntors, which of them ſhall have the 
money; the heir ſhall be preferred, and it ſhall for 
his benefit be conſidered in a Court of Equity, as 
if the purchaſe had been actually made in the life- 
time of his anceſtor, for two reaſons. I/, Becauſe 
the heir is to be favoured in all caſes, rather than 
the executors, who by the old law were to have 
nothing to their own uſe, 24h, If the —_—_— 

, {hou 
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ſhould have it, it would be againſt the words of the 3 
will, which gave it to the heirs. Soif truſtecs in an. 0 
will have power to ſell the whole eſtate for pay- 
ment of his debts, and that the reſidue ſhould go to 
A. and B. his wiſe, as they by any deed, Sc. ſhould 
appoint. £ dies, and . deviſes it to C. It muſt 
be conſidered in Equity, as if actually ſold, and go 
accordingly, in which caſe the money would have 
gone to the huſband, and ſo muſt the land too, elſe 
it would be in the power ol truſtees to make it land - 
or money, and ſo to give it to whom they {hould 
chi. , HSB t AAS: 

Sed. 3. But it is now conſtantly held in Chan- „ 
cery, that if lauds are veſted in truſtees, to the 30 1 
uſe of one and the heirs of his body, with remainder: F 
over, that the truſtees are not tq convey a fee but anz. 
eſtate- tail, tho' he will have power to bar the entail 
when the conveyance is made to him, and it would £4: Abr. 
avoid circuity; So if a ſum of money be appoint- 00% .. 
ed to be laid out in a purchafe, and the Lauds to. wm. 
be ſertled in tail, the purchaſe, and ſettlement ſtiall 
be made accordingly, and not the money paid the 
party; for the remainder-man has a chance for 
the eſtate, in eaſe the tenant in tail in poſſeſſion die 
without iſſue before any recovery ſuffered, which 
he may omit through ignorance or ſorgetſulneſs, or 
he may be prevented by death, before he has com- 
pleated it. | * COIN 

Sed. 4. And in the performance of a truſt, the 
Chancety has a power to alter the diſpoſition of the 
party upon emergent accidents, which he did not 
forelee; and which if be had foreſeen, he would 
in all probability have ſettled his eſtate otherwiſe. 

As where Ceftuy gue Uſe. willed, that his feoffees Pit. 8p. 

ſhould convey to his daughters, and died, and after 3.4. Qua 
his death a ſon is born, the feoffees ſhall convey to 
him; becauſe the Ceftuy que Uſe never intended to 
diſinherit his heir at Law. Nor is this Court bound 
to decree * according to the ordinary rules of 87 0 „P. 78. 
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Hy conſt ruction of wills, where the queſtion in a de- 
viſe ariſeg upon the performance of a truſt ; as 
where A. having two daughters; and no ſon, mükes 
a feoffment to the uſe of his will, and deviſes his 
lands to J. S. upon truſt and confidence inter ala, 
for the raiſing the ſums of money following, vis. 
il he has but one daughter, than 12000. to her for- 
tune, if twoor more 20000/. amongſt them, equal- 
ly to be divided, the ſame to be due and payable 
at their ſeveral ages of twenty-one years or marriage, 
which ſhall firſt happen, with a proviſion for main- 
tenance in the mean time, A. left three daughters, 
and one died under age, Sc. here being an appa- 
rent intention, that theſe two daughters ſhould have 
Idol. a- piece, this Court will comply with it, 
notwithſtanding any accident that might ee to 
the contrary. 4 
zVern gr. Sed. 5. So where an executrix hos a venereal pow- 
er or truſt to diſtribute a ſum of money amon 
. © children at diſcretion; an unreaſonable and indif- 
ereet diſpoſition may be controlled in a Court of 
Equity. But otherwiſe where the power is ſpecial 
aud particular; as that the wife might diſpoſe to 
one or more; far this is caſus proviſus, and it is ex- 
preſiy provided, ſhe might give all toone. Yet it 
is now held diſcretionary in the court to relieve here 
or not, ſince ſuch clauſes are for the moſt part to pre- 
em 44% EEE obedience only. So the power given by will 
z Vern 421. to diſpoſe of a perſoual eſtate by an executrix being 
general, to diſtribute to the uſe of herſelf her bro- 
thers and ſiſters, according to their need and neceſ- 
ſity, as in her difcretion ſhe ſhould think fit; the 
heir ſhall have a double ſhare, being moſt in need of 
>Vern.x:4.1t. And if one deviſe to two of his ſiſters 4001. a- 
piece, and to his third ſiſter, what his executors 
ſhould think fit; the third fiſter ſhall have 4000. 
alſo, and be made equal to her two other ſiſters, if 
the eſtate will hold out. So where the 1 de- 
res 
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fires him to give 100d. to A. if his executor thought 
fit; this ſeems to be a truſt in their hands, tho' no 
circumſtances of hardſhip in the caſe. 

Sect. 6. As for the general rule, that portions 
may be raiſed by the ſale of reverſionary terms in 
the life of the tenant for life, it cannot be got 
over: Tho' on the other ſide, there are caſes where 
it has been refuled. But this muſt depend upon 
the circumſtances of the + deed, and the inteut of 
the parties. And I/, If a portion is directed to; 
be paid at eighteen, or day of marriage, aud the dan 160. 
term 1s * abſolutely veſted ; there the daughter ſhall; P. 79. 
not expect during the lite of the father; but it may e 
be fold in the father's life-time, altho' a term 2 Rep. 
* remainder and not in poſſeſſion, 24ly, Ii the walt ? 
of the term had been upon a condition precedeut, * Jen 29 
as to commence iſ the ſather die witivut ĩſſue male by x 
his wife, in truſt to raiſe portions for his daughters; 
there, if the wife be dead without iſſue male, leay- 
ing a daughter, tho' the father is living, the term 
has been decreed io be fold. For iu Equity, the, Ca. Ab. 
father is taken to be dead without iſſue, when the ;;8. 
wife is dead, by whom he was to have itlue ; all 
that is contingent there, has happened by the death 
of the wife without iſſue male; and the huſband 
muſt alſo one time or other die, as all men muft, 
and whenever he dies, he mutt die without illoe 
male by that marriage, his wife being dead before. 

So that this is in truth a remainder, and depends no 

longer upon a contingency ; aud this Court, as in 

lome cales they do proloug the time, fo here they 

have ſhortened it. And thus far the Court has 
gone for convenience, that young women way have 
their portions, when they moſt want them: Or elſe . 


3 


the ſather might live ſo long, that the portivii might +... | 


be of lie ſervice. 3%, But if the agreement” %.., 


is, that the portion ſhould be paid after bis death, Sacks 


it is hard to make it payable ia his life-tume, For Ven- 557. 
, "Is P 2 \ * it ' 
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it would be to no purpoſe for any one to make deeds, 
if the argument of convenience or inconvenience 
Ee. Ca. ab ſhould prevail to over-rule them, and the caſes on 
_ this head have gone too far already, and mangled 
all eſtates, and there:ore they will never ' decree 
portions to be raiſed in the father's life-time, where 
it can er bear any other conſtruction. | 


Set. -. And there is no difterence where the 


portion is ſecured by a ſettlement, or will, if ſecur- 
| ed out of a real eſtate, and the party dies before it 
rn ca. ab is payable; in cither caſe it finks in the lands. 
5 %. But the difference is, between a perſoual legacy, 
bern, 477- which in ſuch caſe being debitum in preſent tho ſol- 
21.  "veudum in futuro, and governed merely by the 


2Ve.416. Eoclefiaſtical Law which is ſo, ſhall go to the execu- 


to; or adminiſtrator, and a ſum of money ap 4 Fromrra | 
I 


to be raiſed, out of the rents and profits of lands 
and deſigned ſor a particular purpoſe ; as a portion 
for a daughter, payable expreſsly at twenty-one, 
or marriage, for which there was no occaſion, he 
dying under age and unmarried. 


* 


VV 
Of Public Trufts. 


ah. —__— 


E I. 
Of Charities. 


1 Sec. 1. qi: preſervation.of every private man's 
goods 1n particular, is the preſervation 


p iu every good government, the magiſtrates ought 
to 


of the common wealth in general. And therefore 


r 
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to have a ſpecial care and regard of the eſtates of 
orphans, madmen aud prodigals. So ancichtly in vera. 343. 
this realm, there were ſeveral things that belogged >» 
to the king as Pater Patrie, and fell under the care 
and direction of this Court; as charines, infants, 
ideots, luriaticks, Sc. afterwards ſuch of them as 
were of profit and advantage to the king, were re- 
moved to the Court of Wards, but by the ftatute, 
upon the diſſolution of that Court, came back agaiu 
to the Chancery. And altho' it was formerly, ch. ca. 
doubted, if the Court could by bill take notice of 153. | 
the ſtatute of 43 E/z. cap. 4. for Charitable Uſes, - 
ſo as to grant a relief according to that ſtatute 
upon a bill, but that the courſe preſcribed by that 
ſtatute by a commiſſion of Charitable Uſes mult be M43. 
obſerved in caſes rehevable by that ſtatute: Yet 
now it is agreed, that the Chancery may relieve 
upon an original bill in theſe caſes. But a ſchoolvem. 38). 
for the inhabitants of 4. not being a free ſchool, is 
not a charity within the ſtatute of Hz. and conſe- 
quently the inhabitants have not a right to ſue in 
the Attorney General's name, | 

Seda. 2. And tenant in tail may diſpoſe of a cha-2vera.g;;, 
rity out of his land, without fine or recovery, and N 
even by will, by virtue of the conſtruction, which Utes, 26. 
has been made on the 43 Ez. the ſtatute of Cha- 
ntable Uſes ſupplying all defe&ts of affurance, 
either 1n the giver or receiver, where the donor 
is of capacity to diſpoſe, and hath ſuch an eſtate, 
as is any way diſpoſable by him, whether by fine 
or recovery; for the inteut of tne ſtatute of Cha- 
ritable Uſes was to make the diſpoſition of the pa 
as free and ealy as his mind, and not to oblige hin 
to the oblervance of any form or ceremony. Burz vera. 597. 
if a man diſpoſe of a charity by will, aud ſuch ps cu 
will wants the neceſſary circumſtances required by to, 390- 
the ſtatute of Frauds and Perjuries, it not 
operate as an appointment; for the ſtatute of 43 

3000 Sy | Eliz. 


. 
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* P. 81. Elia. is now repealed pro * tanto, and tho' there 
were three ſubſcribing witneſſes to the codicil, yet 
Di that would not ſupport the will. But as to ſuch of 
en the lands as were copyhold, it was agreed, they 
were well appointed, they paſſing by ſurrender, 
war gr and not by the will. So a deviſe in mortmain is 
aVemn-454- good as an appointment to a charity within the 43 
Elia. But fee now the late ſtatute 10 Geo. 2. 
\Vem.n2g. Sed. 3. But whenever any thing 1s given to cha- 
KC. a. 18. rity. and no charity appointed, or if the charity 
Ses which is appointed be ſuperſtitious, there the king 


Co. 10 
Duke's b. ſhall appoint. Aud altho' a deviſe cannot be aver- 


2 ann red to be to a ſuperſtitious uſe, by reaſon of the ſtatute 

ern. 24% of frauds, yet the king is not bound by that ſtatute. 

So of an uncertain as well as void Uſe; for the Ule 

is void, and not the charity, yet in the caſe of a 

ſuperſtitious Uſe, the appointment ſhall be to a 

charitable Ule euſdem Generis ; for the appointment 

of that good uſe to which it ſhall be applied, is a 

| judicial a&, and ought to be according to the rules 

em ass of the Court. And altho” the charity cannot take 

place according to the letter, yet 1t ought to be 

performed cy pres, and the ſubſtance purſued. But 

4 Vern. 55. — the appointment is good, it ſhall not be in 

the power of the heir by his conſent to alter the 

diſpoſition of his anceſtor; for they ſhall be held 

z Vern d to the letter of the charity. Much leſs of the 

uke's Ch. 

Uſes, 94. truſtee or the pariſhioners. 

5 Sec. 4. And where, 1 inthe conſtitutions for found- 

746. ing an hoſpital, it was ordained, that no leaſe ſhould 

be made for above twenty-one years, and the rent 

not to be raiſed, nor above three years rent taken 

for a fine, tho the tenant of the hoſpital lands is in- 

titled to a beneficial leaſe upon renewal, the conſti- 

tution being juſt and charitable, for the encourage- 

ment of the tenant : Yet this conſtitution is not to 

be followed according to the letter, but in the rea- 

fon of it, as fines alter, and the price of proviſions 

increaſe, 


x Vein. 55. 
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inereaſe, ſo the rent ought to be raiſed in proportion. 
| So if the hoſpital makes a leaſe for twenty-0nE, verw. gr. 
years, with a covenant by renewal to make it up 
| ſixty years, and by deed of covenants the leſſee 
covenants 10 pay all additional rents: This 
covenant is not binding in equity, as being equally 
| prejudicial to the hoſpital, as a leaſe for ſixty years. vern.4az 
And the corporation are but truſtees forthe charity, 
and might improve for the benefit of the charity, 
but could not do any thing to the prejudice of the 
charity in breach of the founder's rules. But the 
additional rent and arrears ſnall be paid during the 
term of twenty-one years, for tho' it was an in- p. 82. 
denture of mutual covenants on the leſſor's part to 
renew, and on the lefſee's part to pay the addi- 
tional rent, thoſe covenants appeared iu the deed to 
have been made on diſtinct confiderations, v2. the 
covenant ſor increaſe of rent, becauſe: the price of 
proviſions was raifed, and the covenants for renew- 
al, becauſe the leſſee undertook to lay out 1004. in 
buildings. 

Sect. 5. And if A. ſeized of a manor, of the year-Sb ** | 
ly value of 240/ deviſes ſeveral legacies, and par- 
ticularly to his heir at Law 40s. and then adds; 
that being determined to ſettle for the future, after 
the death of me and my wife; the manor'of Þ.- 
with all lands, woods and appurtenances to cha- 
ritable uſes, 1 deviſe to M. M Ec. upon truit, 
that they ſhall pay yearly, and for ever, ſeveral 
particular ſums to charitable uſes, amounting in the 
whole to 120%. per Aunum, and gives the truſtees 
n ſometbing for their pains ; their being an overplus, 
. it ſhall go in Augmentation of the charities, it ap- 
- pearing to be the teſtator'sjntent to ſettle the whole 
manor, and that the heir ſhould have no more than 

the 40s. So where the reverſion in fee of divers 

- lands lett on leaſes on which in all 70/. per Annum 
$ was VER, was granted by king H. 8. to the 
2 corporation 
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corporation of Coventry, 400. of the purchaſe- 
money was paid by the corporation, and 10001. by 
Sir T. W. but in the grant, the corporation was 
faid to be the purchaſers, and it was by the deed 
declared that the whole jol. per Ann. ſhould be 
applied to ſeveral charities therein mentioned, the 
leaſes expiring, the value of the lands were greatly 
increaſed, but the ſurplus had been all along re- 
ceived by the corporation of C. the lands themſelves 
not being given to the charities, but particular rents 
out of the lands; and it was ſtrongly. inſiſted, that 
the articles mentioning the corporation to be pur- 
chaſers, there could be no averment received to 
the contrary, and altho' a charity is not barred by 
length of time, or any ſtatute of limitations, yet 
it is an evidence, that the ſurplus belonged 0 C. 
becauſe they have enjoyed it ever fince the purchaſe, 
but the defendants were ordered to account for the 
improved value of the land, and the charities to 
be augmented in proportion. . 


— A . It. 


Of Guardians of Infants and Lunaticks. 


Seda. 1.1 king is alſo an univerſal guardiar 
to infants, and ought in the Court of 
| Chancery 
There are in Law ſeveral kinds of Guardians. 
As 1/f, Jure Nature, the Father of his Heir apparent till twenty-one; 
and this was inſeparable from his Perſon. 
2dly, In Socage, Jure Gentium, the next of Kin to whom the Lands 
could not deſcend ; and this was only of Things, that 'lie in Tenure till 
fourteen : Of others he might chooſe a Guardian, if he was of Years 
to make a Choice. | 
3dly, By the Statute of 12 Car. 2. cap. 24. formed by Sir Matther' 
Hale; and this is in Office and Intereſt much the ſame with a Guardian 
in Socage. But it extends not to his Lands by Deſcent only, as that 
did, but to all his Eſtate whatever, and may be till twenty-one, or any 
leſs Time. 
4thly, By Cuſtom, as in London, and other Boroughs. 
5thly, The Spiritual Court, of Perſonal Eſtate only. | 
GM, The King, for Allegiance and Protection are reciprocal. 


Lor in the conſideration of this Coort, he ſhall be 


* 
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Chancery to take care of their fortunes. As 1/0, If 


they marry during their minority, to procure a ſet- 


tlement; for tho by the eccleſiaſtical Law, a woman 
is of age to marry ; yet by tie temporal Law, ſhe 
cannot diſpoſe of her fortune, and therefore the 
Court will make ſuch a diſpoſitiou of the fortune of 
the ward, as may be moſt benetictal for her. But 
if ſhe was of full age at the time of her marriage, 
then ſhe was out of the care of the Court ; 
and the Court cannor at all interpoſe, tho* the be 
under age, as ſome ſay. But where the huſband is 1 vera: go; 
plaintiff here in Chancery to have the truſtees trauſ- 
fer their eſtate, or for any other favour of the 
Court; then indeed when they had ſuch a hand up- 
on him, they may make him do ſuch things as ſhall 
be reaſonable, otherwiſe there is no colour in it. 
24ly, This Court, upon application mad to it by 
guardians, has ſettled the maintenance of infant's. Vern.236 
And a Court of Equity may, by the approbation of 
an infants relations, allot the infant maintenance out 
of a truſt-eſtate, tho there be no proviſion 1a the 
truſt for that purpoſe : And this is founded on natu- 
ral Equi ButChancery never allows the principal 
to be Ief ned iu maintenance of an iufant. 3dly, , verlag. 
If a man intrudes upon an infant, he ſhall receive +95: 
the profits but as guardian, and the infant fhall have 
an account agaiuſt him in Chancery as guardian. 
looked upon as truſtee for the iufaut. And if Tov 
man, during a perſon's infancy, receives the profits “e 
of an infaut's eltate, and continues to do fo for ſeve- 
ral years after the infant comes of age, before auy 
entry is made on him; yet he ſhall account for the 
profits throughout, and not during the infauey ouly. 
And fo it ſeems * at Law, he ſhould be charged in P. 94. 
an action of account, as Tutor A/terins, 

Seck. 2. Guardians are appointed by writ ſor eng 163 


infauts, and one or more guardiavs jointly, aud 
the 


| ; 
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the Court of Chancery may aſſign one of the fix 
clerks to be guardian to an infant. But a guardian 
cannot be otherwiſe appointed than by bringing 
the infant into Court, or his praying a commiſſion 


1. Ab. 260 


to have a guardian aſſigned him. And where there is 
guardianſhip by the Common Law, this Court will 
— "a intermeddle and order: But if there be a guardian 


by act of parliament, it cannot remove him or her. 
Vet in this, and all the other like caſes, they ſhall give 
ſecurity not to marry the child, fra ,annos nubiles, 
or confent, or be aiding to the marriage of ſuch 
1£1.Ca.av, child, poſt annos nubiles, during minority, without 
260. acquainting this Court therewith. But thz Chan- 
cery cannot reſtrain the infant from marriage ad an 
nos nubiles. But if a perſon appointed guardian 
purſuant to the ſtatute, (viz. 12 Car. 2. cap. 14.) 
A 268.6, dies, or refuſes to take upon himſelf the guardian- 
3 Ch. Rep. ſhip, the Lord Chancellor may appoint a guardian. 
1 Vem 442. As to the cuſtody of lunaticks, it is no queſtion of 
Ch. Ca. 239 right, but of prudence, and where no right 
there is no wrong. It ſhall never in this or in any 
other caſe be committed to any that will make gain 
3 of it, or who is concerned to outlive the lunatick, 
$44,638. as being neareſt of blood, and entitled to the ad- 
Gentra. miniſtration; and the allowance muſt be liberal and 
lonourable. | 
Sea. 3. A tutor or guardian was looked upon in 
the Civil Law, to be in the place of a father to the 
minor, who by reaſon of the infirmity of his age, 
was deemed unable to take care of himſelf, and 
the particulars of his charge was, 1, Of his perſon 
and education, and to lay out all reaſonable expen- 
ces for him in proportion to the value of his eſtate, 
ſince it was not his eſtate alone, but his morals, 
that he was appointed to look after. But in the ſe- 
cond place he was to take care of his patrimony, 
aud to be as provident of his affairs as a prudent 
maſter, of a family is of his own, and the * 
a 0 
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of the tutor was limited to what might be profita- 

ble to the minor, for ſo far they thought this authori- 

ty eſtabliſhed by juſtice itſelf. And fo it ſeems for- 

merly in the Law of England, he that was conſtitu- 

ted tutor or guardian, dught to ſee, that the heir be 

well brought up, and that h1s eſtate be ſafely kept ; 

for he cau do nothing but for the proft and beneht 

of the infant, nor 1atermeddle with any thing but 

of what he may render an acconnt. And he was 

bound to * put iu ſecurity before his admiſſion, and p 8 
to make oath to adminiſter the affairs of the minor . 
to his prokt and benefit, to exhibit a true and faith- 

tul inventory of all the goods, aud to render an 

exact and true account of his office, whenſoever it 

was required by the judge, which is the {ame oath, 

that was adminiſtered to all executors and adminſtra- 

tors. But this Law is not now obſerved here, as 

it was in Rome, to the great detriment of many 
minors. But both in Chancery and in the Civil 

Law, an infant might call his guardian to an AC-, vorn. 144, 
count, even during his minority, if there fell out Shes C6. 2.4F, 
any thing that made it neceſſary. 


BOOK III. 

== 1 

Of Mortgages and Pledyes. 
THEIR NATURE. 


Se. 1. I” follows in the next place, that we treat x, e 
of mortgages and pledges. This kind of Ab. yr. 

agreement was uſeleſs in a ſtate of nature ; becauſe 

it was lawful ſor the debtor in that ſtate, to ſeize 

on any part of the creditor's goods or eſtate, with. 

out any ſpecial contract. For right reaſon, aud the 

74 TY 7 nat ure 
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nature of ſociety prohibits not all force, but that 
which is repuguant to ſociety ; that is, which de- 
priveth another of his right. For the end of ſo- 
(iety is, that by mutual aid, every one may enjoy his 
own. And as naturally every man may vindicate 
his own right, ſo to profit another, in what he can 
juſtly, is not only lawtul but allo commendable. But 
civil ſociety being ordained for the maintenance of 
tranquility, there ariſes preſently to the-common- 
wealth, a certain greater right over us, ſo far as is 
neceſſary to that end; and therefore ſo far it may 
and will prohibit that promiſcuous right of reſiſting. 
Nor were there any mortgages of lands with us, 


159. Ca. Ab While the feudal tenures were on foot; becauſe 


371. 


ſuch conveyances were looked upon as a ſort of 
ſraud on the conſtitution. But when a licence of 
alienation was given about the time of H. 3: and it 
became a maxim in Law, that the purity of a fee 
ſimple imported a power of diſpoſing of it, as the 
owner pleaſed : There were two ways of pledging 
lands wtroduced, which Litleion diſtinguiſhes i by 
the names of FVadium wivum, and Vadium mortuum. 
The firſt is, where a mau borrows a ſum-of money 
of *another, and makes an eftate of lands to him, 
until he hath received the ſame out of the iſſues and 


\ profits : So that neither the money nor the land 


1 Inſt, 722. 


2 2. 


Cr. C. r. 


dies, or is loſt. The other, where a feottment 1s 
made upon condition, that if the feoffor pay to the 
ſcoflee ſuch a ſum by ſuch a day, that then the fe- 
oflor may enter, &c. in this caſe, if he does not 
pay, then the land 1s taken from him for ever, and 
if he does, then the pledge. is dead as to the te. 
Pant, &c. h | : 

fed. 2. Theſe ſorts of conveyances, being uſually 
made in fee-fimple, were expoſed to many incon- 
veulances, For the eſtate becoming abſolute at 
Law, on default of payment, was ſubject to the 
dower of the wiſe of the ſeoffee, and all other his 


i real 


. 
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real charges and incumbrances; and therefore 
prevent this, the aucient courſe in mortgages wa 
to join another with the mortgagee in the convey- 


ance. But the Court of Chancery, tho' at firſt they 


made a ſcruple of breaking in upon the rules of 
Law, have now let this matter right, and ſince the 


lauds were originally only a ſecurity for the money, 


5 


7 
7 


therefore the payment of the money doth in con- Hardr. 465, 


ſideration of Equity put the ſeoffor in his firſt eſ.“ . 


tate, as well after as before the condition broken. 


„ 


mortgagee is uſually looked upon in Equity, as a 
truſtee for the morigagor : Yet their is a difference 


betwixt a truſt aud a power of redemption. For a 


truſt is created by the contract of the party, aud 
he may direct 1t as he pleaſes, and may provide for 


the execution of it, and therefore they ouly are 


bound by it, who come in privity of eſtate, or with 


notice, or without a conſideration. As a tenant in- 
dower is bound by it, becauſe ſhe is in the Yer: 


But not a tenancy by che curteſy who is in the Foe. 


Nor ſhall any other, who comes in iu the 4%, be lia- 


ble to it, without expreſs mention made by the 
party. But a power of redemption is an cquiable 
right inherent iu the land, and binds all perſons in 


the pat, or otherwile ; becauſe it is an ancient 
right, which the party is iutitled to in Equity. 


And altho' by the eſcheat, the tenure is extinguiſh» 
ed, that will be nothiug to the purpoſe. becaule the 
party may be recompeuced by the Court ſor that, 
by a decree for reut, or part ot the land itſelf, or 
ſome other ſacisfaction. And it 18 of ſuch couſider- 
ation iu the eye of the Law, that the Law takes 
notice of an Equity of redemption, and makes it 
_ aſhguable, or devilable. w 


* Sect. 4. And Equity is part of theLaw of England,» p. 87. 


ſo that it cannot any manner of way be provided 


. 
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> oe agreement, in caſe of a mortgage, that the Court 
o 


Chancery ſhould not give relief. For ſuch an 
agreement would be contrary to natural juſtice in 
the creation of it, and prove a general miſchief; 
becauſe every lender would by this method make 
himſelf Chancellor in his own caſe, and prevent the 


2 Vera.520, judgment of this Court. Neither ſhall a man have 


541. 


1 P. Wm. 


2 Vent. 364 


1 Vern. 7, 
1 % 232. 


intereſt for his money, and a collateral advantage 
beſides for the loan of it, or clog the redemption 
with any by-agreement, ſince this would be to let 
in all manner of extortion and uſury. But their is 
a difference between mortgages of exchequer-an- 
nuities and common ſtock, the value of which de- 
pends upon imagination, rather then a real value: 
For annuities are a certain ſecurity, and carry a 
conſtant intereſt, and therefore are to be conſidered, 
as mortgages of lands, and cannot be fold aſter 
forfeiture without forecloſure. Yet annuities mort- 
gaged are now held irredeemable after forfeiture, 
unleſs there be an expreſs agreement, that the mort- 
gagee may fell aſter forfeiture, upon a notice with- 
out a forecloſure. . 1 ai Fog 

Seck. 5. And notwithſtanding, that in a common 
mortagage, ſuch covenants ought not to be regard- 
ed, for the general inconvenience that would fol- 
low; yet this reaſoning cannot extend, where it is 
made with an intention to ſettle his eſtate, beſides 
the conſideration of the money paid. As where 
the conveyance is in conſideration of 10004. paid 
to him by a perſon that married his kinſwoman, up- 
on condition, that if he did not repay the money 
with intereſt during his life, his heirs, &c. ſhould 
then have no power to redeem ; this Court can nei- 
ther ſhorten, nor enlarge the time that 1s given by 
expreſs covenant and agreement of the parties. 


x Yern«269.50 where there is a clauſe or proviſion to re-purchaſe 


in a conveyance, the time limited ought preciſely 


to be obſerved. But thea this muſt be in caſe the 
Court 
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Court are fully ſatisfied, that it was not originally a 
mortgage, but an abſolute purchaſe : Or elſe a re- 
demption may be decreedat any time within twenty 
years after the time of re-purchaſing is out. ES 
Seck. 6. And in Equity there is no time limited :e es. 0 
for the redemption of a mortgage, and the com- ach 
mon doctrine in the Court of Chancery is, that 3%.. © 
mortgages were not within the ſtatute of limitati- 154 & » 


Ab. 313,314 


ons; however that ſtatute may be mentioned ſome-2 vera.4:8. 
times as a proper direction to go by; for the Couris 237 3 
of Equity are tender of ſettling any ſet time, be- 
cauſe there can be no queſtion in whom the proper. 
ty of the * pawn is, when I poſſeſs it as another's,» P. 88. 
and preſcripton was introduced only to put an end 
to ſuits, aud ſettle property, which would other- 
wile be uncertain. Beſides, a man can never 
be injured, if he receives principal, intereſt, and 
coſts: But the proprietor of the land is injured, 
if he parts with his poſſeſſion under the true value. 
Yet where a man comes in at an old hand, the poſ- 
ſeſſor ſhall account no further than for the profits 
made in. his own time, and upon extraordinary 
circumſtances, it may be reaſonable to debar him 
altogether of the power of redemption, and fo this 
Court ſometimes hath allowed length of time to be 
pleaded in bar, when the mortgaged eſtate hath de- 
ſcended as a fee, without entry or claim from the 
mortgagor, and where the poſſeſſor would be en- 
tangled in a long account. 

Sect. J. Aud it ſeems, now the Court will not 
relieve mortgages after twenty years, for the ſtatute 
of 21 Jac. cap. 16. did adjudge it reaſonable to limit 
the time of one's entry to that number of years; 
unleſs there are ſuch particular circumſtances as 
may vary the ordinary caſe, as infants, feme coverts, 
Sc. which are provided for by the ſtatute itſelf. 
And altho' theſe matters in Equity are to be govern-, vent. 345 
ed by the courſe of the Court: Yet it is beſt to 
ſquare the rules of Equity, as near the rules of * 

2 


/ 
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fon and law as may be. So if there were infants : 
ern. 418, Yet the time having begun upon the anceſtor, it 
#'9 ſhall run even upon 1ufants, as it is at law, in the 
2 Vern.z37.Cale of a fine, But where a bill has been brought, 
and an account within twenty years, a redemption 
x Vern. 418, May be decreed upon the foot of that account. So 
Prec. Ch. if the mortgagor agreed the mortgagee ſhould enter, 
and hold till he was ſatisfied; this is in the nature of 
a Welch mortgage, and in ſuch caſe the length of 
time is no objection. _ BR ED | 
Sect. 8. And this Court cannot ſhorten the time 
of redemption which the parties have agreed upon, 
but when that is paſt, the practice is to forecloſe. 
2 Ch. Ca. Yet at the Common Law, in the caſe of infants, the 
ws parol was to demur, and the infant is not bound to 
anſwer till full age, and the regiſter, parliament 
and Common Law give no execution againſt an in- 
fant heir, thoFthe debt were clear and indiſputable 
as by a judgment or ſtatute : But the contrary is 
ver. 34 . done in Chancery. However in Equity, the intereſt 
of 1ofants is fo far regarded and taken care of, that 
no decree ſhall be made againſt an infant without 
1Vern.295, having a day given him to ſhew cauſe after he comes 
of age. And there being an infaut * in the caſe, 
* Pp. gg. we cannot forecloſe him without a day to ſhew 
4 cauſe after he comes of age. But the proper way 
eln. 499. in ſuch a caſe, is to decree the lands to be fold to 
pay the debts, and that will bind; the infant. So 
a verr:#29-3f lands are deviſed to be ſold for payment of debts, 
185. the lands may be decreed to be ſold, without giv- 
ing the heir, who is an infant, a day to ſhew cauſe, 
when he comes of age; for nothing deſcends to 
» Vern-224, bim. But if he is decreed to join in the ſale, he 
muſt have a day after he comes of age. But altho' 
if an infant anſwer by guardian, upon which a de- 
cree is made, without any day given him to ſhew 
Eq. Ca. Ab. cauſe, it ſhall not be read or admitted as evidence 
n againſt him, when he comes of age; yet an —_— 

a 
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ſhall be bound by au offer made by him in his an-, bg ave. 
ſwer, if the other ſide are thereby delayed, and hes“. 
do not immediately after his coming of age apply 
to the Court, iu order to retract his otter, and 
ameud his auſwer, Aud where au infant is platu- 
tiff, he cannot amend his bill in auy point where it 
has been diſmiſſed upon the merits. So if a man 
by ſraud or forgery gets into poſſeſſion of an ellate, 
and ſoon after dies, leaving bis heir an infaut, it 
would be hard his 1fancy ſhould protect him from 
pleading or anſwering ; for neither law nor reaſon 
can entitle him to polleſs an eſtate got by the fraud 
of the father. Aud ſome fav, there is fcarce any 
caſe, where an infant hath time to ſhew cauſe againſt 

a decree, but where 1: is neceſſary for him to join 

a CONVEYANCE, as in caſe of . forecloſure or the 
ike. 

Sed. 9. By cha Civil Law, the mortgage is pro- 
perly a ſecurity ouly for the debt itſelf, for which 
it was given, and the couſequences of it, as the 
principal lum, aud intereſt, and the colts and da- 
mages laid out in preſerving it. But he that will 
have Equity to help, where the law cannot, ſhall 
do Equity to the party, againſt whom he feeks to be 


relieved. And upon this rule a mortgage given as 1Ch.Ca.g7. 


a counter-ſecurity to a joint obligee ſhall ard as a 
ſecurity for a ſecond joint boud, entered into by the 

ſame perſons alterwards, without auy agreement 

for that purpoſe; and the heir ſhall not redeem 
without ſaving harmleſs againſt both. So il the, on Ca. 
"mortgagor borrows more money of the mortgagee, 2% Rep. 
and gives bond 1or it, the $ heir of the mortgagor 227: 
ſhall not redeem without alſo payiug the debt by 1 on 
bond, if that the mortgagor bound bhunſelt aud his 194 195: 


heirs in the bond; for it is a known rule iu Equity, 407, ** 


that where there is au eſtate ſubſiſliug at law, Equity %. Was: 
R will” 75. 


$ But the Alience of the Heir may redeem upon Payment 


of Mortgage-Money only. Prec. Ch. 511. 1. F. Wis. 775. 


7 


5 
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P. o. will not deſtroy * it, uuleſs the party redeeming will 
ver. ij. ſatisfy all equitable demands out of the eſtate. And 
Pẽec. Ch. the law is the ſame of an executor, in caſe of a 
18, 512. mortgage of a leaſe for years, tho? no ſpecial agree- 
ment, that the bond-debt ſhould ſtand ſecured by 
1Vern. 244the mortgage. So of the mortgagor himſelf, he 
prec. . muſt pay all that was due on uote, or ſimple con- 
tracts, or bonds. But this laſt point has been de- 
med by ſome, and a' diverſity taken between the 
mortgagor himſelf and his heir; for the land in the 
hands of the heir is chargeable with the bond - debt 
re. ca. Even at law. And ſince the ſtatute againſt fraudu- 
Abr. 325. lent deviſes, the device of the Equity of redemp- 
tion is in the ſame caſe with the heir; becauſe the 
ſtatute makes ſuch deviſe void, as againſt creditors; 
but before that ſtatute, ſuch deviſee would not be 

liable to the bond-debt. | 
2Vem.bgz, Sect. 10. As for pawns, they differ in this ręſpect 
©9% from mortgages, as appears by the following caſe. 
A. pawned ſome jewels to K. who ſigned a writing, 
that they were to be redeemed 1n twelve months, 
otherwiſe they were to be as bought and fold: K. 
within a ſhort time after, delivers over the jewels, 
togetner with fome plate of his own to M: as a 
pledge for 200 J. and K. afterwards borrowed 30 /. 
and 50/. of M. on promiſſory notes to be repaid on 
demand: Altho' M. was a bookſeller, and did not 
deal in plate or jewels, and ſo had not gained auy 
property, as having bought 1n a market overt, yet 
| It 1s natural to think, altho* he took notes for the | 
301. and $o/. that the pawn was not to be parted | 


with, until that money, as well as what was before 
lent, was paid. And it is to be looked upon as an 
account current between K. and M. and therefore : 
he might retain what he had in his hands, uatil the 

: ballance was paid : But the goods of K. which were | 


pawned are to be firſt applied, as far as the value 
_4hereof would extend, and if there be creditors of a 
- higher 
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higher nature, this ſhall not give him any pre- 
ference. 

Sect. 11. But in this both pawns and mort. 
gages agree, that the act, for which the defendant 


is to pray Equity againſt the plaintiff, mult be done 


to tbe plaintiff himſelf, or to his repreſentative. 
For if the mortgagor mortgage the Equity of Re- 
demption, and the ſecond wortgagee krings a bill 
to redeem, he ſhall not be obliged to pay tae bond- 


/23 


debt, ſince the money was not lent to him. Sor 14. ca: 


the aſſignee of the Equity of Redemption ſhall not 


Ab. 326. 
Bac. Abr. 


be affected by a judgment after coufefſed by the vol. z, 65 
mortgagor, tho' the judgment-*creditor purchaſe“ P. gr. 


in the mortgage; but ſhall redeem upon payment 


of the firſt mortgage-money only. So if tenant, ch; 


for life, remainder to his ſon in tail, mertgage the 
lands, and the fon after borrow money of the mort- 
gagee, and give the lands as a ſecurity: Yet he 
may redeem without paying his father's mortgage, 
for the ſon is a ſtranger to the father, and all one 
as ſtranger, | 


Seck. 12. But further the mortgagee is to be con- 


ſidered, as a creditor beyond the ſecurity he has 
taken. As where 4. Ient a ſum of money on the 
mortgage of ſome boutes, and had a bond for pay- 
ment of the money, as uſual in ſuch caſes; after- 
wards he lent a ſum of 2000/. on the Equity of 
Redemption, and had a bond for that likewiſe ; and 
then the mortgagor becomes a bankrupt, and by 
ſome accident, the value of the houles ſunk fo 
much, that they were not ſufficient to raiſe the 
mortgage-money fir{t lent ; on a bill brought to have 
them fold, and that as to fo much as they fell ſhort 
to anſwer the firſt mortgage-money, the mortgagee 
might come in upon his bond, as a creditor, it muſt 
be ſo decreed and as to the 2000 /. lent upou the 


| x _ a [4 


Equity, which was worth nothing, it muſt ſtand, ra. e. 
ſingly upon the bond. So where a mau borryys 4. 1:9. 


R 2 


; P. Wes: 
money oo. 
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money on the mortgage of a ſhip, and covenants 
to repay the iuſurauce-money, but there was no 
covenant for re-payment of the principal money 
itſeli ; the worigagce treated with a perſon” con- 
ceruing the inſurance, but could not agree for the 
rate, and therevpon the fhip went out, and was 
loſt in the voyage; fince, it he had taken no ſecu- 
rity at all for his money, he had then without queſ- 
tion been a creditor by fimple contract, ſurely the 
taking ſecurity ought not to put him ju a worſe 
condition, eſpecially row the ſecurity being loſt, 
And in caſe of pawns even at the Common Law, if 
tur pawu is loft withour the default of the pawnee, 
he may have an action for his money agamit the 
paw yUOT, 

Sect. 13. Yet notwithſtanding that by the Com- 
mon Law, the mortgagee of lands has an abſolate 
vitereſt, and by the covenant for quiet enjoyment, 
Sc. till detault of payment, the mortgagor is but 
tenant at will to the mortzagee; in natural Juſtice 

4. 2 2 and Equity, the principal right of the mortgagee 
1 &. is 10 the mortgage-money, and his right to the land 
is ouly as a collateral ſecurity for the payment of 
it. Aud therefore all mortgages are to be looked 
SG, upon as part of the perſoral eſtate: Uuleſs the 
. 9=mortgazee 11 his life-time, * or by his laſt will do 

2 Ch Ca . | * 4 . . 
$0, 51, 220 Otlierivile declare or diſpoſe of the fame. And 
en in regard the money came firſt out of the perſonal. 
20 ut. 24, Cliate, thc law always gives the money to the exe- 
+538 Rep, Utor, where no perſon is named: And where the 
183. election to pay, either to the heir or executor, is 
gone and forfeited in law, it is all one in Equity, 
Hard. 46-. a3 if neither heir or exccutor were named, and 
3 „therefore to have a certain ruie ii thelc cales, Equity 
19 Ca. ought to flo the Jaw and give it to the executor. 
10h Rep Aud the tight to a ſum of money, which is a per- 
155, 24, ſonal duty, ought always to be certain, and not 
variable upon cicumſtances; ſo that whether there 
| | are 
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are aſſets or not, or there wanted the circumſtances 
of a perſonal covenant to pay the money, is not 
material. So altho* the mortgagee be forecloſed, 
or it be of ſo ancient a date, as in the” ordinary 
courſe of the Court. not redeemable: Yet in cale 
the mortgagee be not actually in poſſeſſion, it ſhall 
be looked upon in his hands to be perſonal eſtate. 
But if the land be worth more than the money, 1Vem. 67. 
the heir may well ſay, I will pay you the mouey, | 
and take the benefit of the forecloſure to myſelf. 


r 
Marſballing the Aſets. 


Sed. 1. AND altho* the money ſhall not be paid to 

the heir or aſhgnee of the land, with- 
out naming him in the condition : Yet the money 
may be paid by them in preſervation of their inheri- 
tance, & qui ſentit onus ſentire debet & commortum. 
And it is Equity that ſhould make ſatisſaction, 
which received the benefit. As where the heir is: sa. 449. © 
indebted by mortgage made by his father, or by sch E 
bond, or by other means, as heir to his anceſtor, x P. We. 
the perſonal eſtate in the hands of the executor*?*: 
ſhall be compelled to pay that debt in eale of the 
heir; and eſpectally in caſe their be ſufficient to pay 
the debt by the mortgage, Sc. and the legacy out 
of the perſonal eſtate; for when both can be ſatis- 
ied, both ſhall be ſatisfied. Ihe reaſon is, becauſe aga. 449. 
the perſonal eſtate is the fund for the payment of ng!“ 
all debts, and the mortgage- money is a debt, whe-6z, 443. 
ther there be a coveuaut for payment in the mort- 
gage-deed, or not; tho' ſome have been of a con- 
trary opinion. where there is no covenant expreſs 
or implied. But the perſonal eſtate of the fathers Salk. 449, 

1880. 


/ 9 7 A Treatiſe of Equity. 
is not liable to the grandfather's debts, and there- 
fore it ſhall not go in exoneration of the grand- 

5 father's mortgage of the lands deſcended to the 

P. 93. grandſon, unleſs the father had been executor to 

the grandfather, and converted the aſſets to his 

own uſe, | E:- 7% 

t vern. 213. Sed. 2. So the wife being a jointreſs, and having 

granted a term for years only out of her eſtate for 

life, by fine, with her huſband for a mortgage, 

there reſts a reverſion in her, which naturally at- 

tracts the Equity of redemption, altho* the Equity 

of redemption was limited to the huſband and his 

heirs by the deed of redemption; for that ſhe was 

No party to it. And the huſband having covenanted 

to pay this money, if there be aſſets ſufficient, it 

ſhall be decreed clear to the wife ; for the huſband 

having had the money, is in Equity the debtor, and 

the land is to be conſidered but as an additional ſe- 

curity. And ſoit is if there were no expreſs co- 
venant. But all other debts ſhall be firſt paid. 

Sef. 3. And as the heir in many caſes has the 

aſſiſtance and favour of the court, as to make the 

perſonal eſtate firſt liable to debts, and to be ap- 

plied in eaſe and exoneration of the real eftate : 

x Vern. 36. So even an Heres jafus has had that relief here. 

„ The reaſon is, becauſe the Heres factus comes in- 
ſtead of the Heres natus by the will, and it is pre- 
ſumed to be the intention of the teſtator, that he 

| ſhould have all the privileges of the Heres natus. 
And ſome ſay, that not only he who is Heres 

| facus ſhall pray in aid of the perſonal eſtate to 
diſcharge the real, but even an ordinary deviſee 

ſhall have that benefit. But the law ſeems other- 

x eh. Ca, Wiſe. For if a man mortgages his land, and then 
277, _ deviſesitto J. S. or to A. for life, the remainder 
in fee to B. there the charge doth paſs with ſuch 

eſtate, for there appears no intent of the teſtator. 


Fogg 37-50 where the Equity of redemption is . 


* 
* 
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the purchaſer ſhall have no aid of the perſonal 


eſtate of the mortgagor, for he has made it his 


own debt. Nor ſhall the heir himſelf after the .A. 


ſale; for the Equity that the heir has, is, that pe. Cn. 


the lands may delcend clear to the family. 
Sec. 4. But regularly the perſonal eſtate muſt 
aid the heir, and an implied intent muſt not, with- 


out clear expreſſion, alter the equitable general: verm. 368. 


law. As if a man deviſes lands for payment of 


debts and legacies, and deviſes the perſonal eſtate 
ſhall go in diſcharge of the real; becauſe the re- 


mainder of the lands, after the debts and legacies 
paid, deſcends to heir as heir, and he is not thereb 
diſinherited. And altho' there is an expreſs deviſe 
to the executor, yet that is only after debts and lega- 


cies paid, and being no more than the law “ gave v p. 
him, is a void deviſe. A Fortiori if the deviſe 10 Tal. 209 


the executor be in the ſame clauſe in which ſne 
was named executrix ; for it not being ſaid, free 
and exempt from payment of debts, ſhe muſt there- 
fore take it as executrix. Otherwiſe if a man de- 
vile lands for payment of debts and legacies, and 
the overplus to * heir, or to the heir and a ſtran- 


ger, as they call it in Chancery out and out. For vencgis. 


there is a difference between charging an eſtate with! 
payment of debts, and deviſing an eſtate to be fold 
out and out to pay debts: Since in this caſe the in- 
teat appears to be, that he ſhould take the overplus, 
as a money-legacy only, and that the land ſhould 
not deſcend to him as heir at all. 

Sec. 5. And if there be no aſſets to anſwer the 
intent of tbe teſtator on his legacies, the heir ſhall 
have no aſſiſtance of the perſonal eſtate; for this 
would be to overthrow his expreſs intent by an 
implied one, that the land was to deſcend free to 
the heir, and to take away from a man the diſpoſal 
of his own property. So if the perſonal eſtate 
were deviſed to a ſtranger, and not to the execu- 


tor ; 


43! 


* 
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1e. Ca. Ab. tor; for ſuch deviſe muſt then be taken as a legacy. 


So if the deviſe were of a ſpecifick legacy, or any 


certain ſum to the executor; for the lame reaſon. 
So if he deviſe all his goods, chattels, and houſhold- 


2 Vern. 182. 


P. 95. 


ſtuff in ſuch au houſe to another, aud then goes on in 
theſe words, All the Reft and Refidue of my Per/onal 
Eftate I give and deviſe to my Wife, whom I make ſole Exe- 
cutrix : For tho' the words, Reft and Neſidus of his 
Perſonal Eflate, are generally underſtood, after debts, 
legacics, aud funcrals: Yet here they are relative to 
the laſt antecedent, and pals to his wife, as a ſpecifick 
deviſe of what he had not before particularly de- 
viſed. Much more if there be an exprels claule to 
exempt the perſonal eſtate from paymeut of debts, 
the will of the teſtator ſhall be oblerved. And 
the heir can have no Equity in caſe of other credi- 
tors to deteat them of their debts, for this even an 
exprels deviſe to him of the perſonal eſtate could 
not have done, 

Sed. 6. On the other ſide, it is but reaſonable, 
that as the heir is to have Equity, he ſhould do it. 
And therefore altho' regularly, where the parties 
are in equal degree, the executor or adminiltrator 
may prefer which of them he thinks fit : Yet Equa- 
lity is Equity, and the Court, where they have any 
foundation to go upon, uſually marſhals the aſſets, 
ſo as all parties may have ſatisfaction, for Nemo ex 
alterius detrimento ſieri * debet locupletior. So there 


wWern.455-be a debt owing to the king, the king's debt ſhall 


be ſatished out of the real eflate, that the other 
creditors may be let in to have a ſatisfaction of their 
debts out of the perſonal aſſeis. 

Se. 7. But Equity is remedial only for thoſe 
who come iu upon a good conhderation. So that 
in caſe of legacies there is a difference. For if 


the legacy be in ſatisfaction of a debt, or as a 


proviſion for younger children or grand children, 


then Equity will marſhal the aſſets, as for a ſimple 
| contract 
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contract creditor. And the ſtatute for ſettling in- 
teſtates eſtates has made a will for thoſe that die 
inteſtate and therefore the younger children of 

one dying iuteſtate, ſhall have the ſame advantage, 

as if their ſhares had been reſpectively deviſed to 
them. But otherwiſe it is, if the legatees were“ Vern. 310. 
volunteers or collateral relations, for whom the 
teſtator was not obliged by the law of nature to 
provide, or were provided for in the life of the 
teſtator. And fince the heir is not diſinherited by? * 416. 
the will, che value of what deſcends to him muſt 

be looked upon as much a deſigned proviſion for 

him, as an expreſs deviſe is for the younger chil- 

dren, and therefore he muſt abate in proportion 

out of his proviſion, in the ſame manner, as each 

of the younger children are to abate out of their. 


reſpective proviſions, where there is not ſufficient 


to anſwer them all, ſo that the heir muſt have as 

much as all the legatees taken. together. But if u. 
there be a bountiful proviſion for the heir; as where 

there is as much left in reſerve for him, as is taken 

out for a proviſion for all the younger children le- 
gatees ; in ſuch caſe the legatees ſhall have their 

whole legacies, 


0 Ar. I. p. 96. 


Of Buying in Old Securities to protect à Title. 


Sed. 1. IN æquali Jure melior eft Conditio Poſſidentis. 
| Where Equity is equal, the law ſhall 
prevail, and he that hath ouly a title in Equity, 
ſhall not prevail againſt Law and Equity. AS ax te, ca. 
purchaſer or mortgagee coming in upon a valuable 3iz- * 
conſideration without notice, and purchaſing in a 
precedent incumbrance, it ſhall protect his eſtate 
S againſt 


"I ” againſt any perſon, that hath a mortgage ſubſequent 
to the firſt and before the laſt mortgage, tho” he 


on 
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purchaſed in the incumbrance, after he had notice, 
of the ſecond mortgage; for he has both Law and 
Equity for him. It is true there have been ſtrong 


1 verm. 18), Arguments uſed againſt the unreafonableneſs of this 
1 P. Wa. practice, and there might likewiſe be ſtrong reaſons 


brought for the maintaining of it, and ſo it was at 
firſt a caſe vefy diſputable : but being long fince 
ſettled, the court will not now ſuffer that point to be 
ſtirred ; but it may be, they will where they find a 
marydeſigning a fraud, and who thinks to make a 
trade of cozening by the rules of the court. So 
tho” it were purchaſed pendente lite between them, 
for a diſcovery and re-conveyance, the firſt mort- 


a gage being ſatisfied. But otherwife if after a de- 


3285. 


1 Van. 157 ee made. So tho” nothing be due upon it; he him- 


1 Ch. Ca. 
149. 


ſelf has no eſtate at all in him; or it be obtained 
by undue means, as without any conſideration; 
or by fraud: For the practice is not material, to 
ſecure a juſt debt. So if the purchaſe were of a 
precedent ſtatute by the laſt mortgagee, he ſhall not 
be brought to auy account upon this in Equity by 
the ſecond mortgagee, any otherwiſe than he may 
do at Common Law upon a Scrre fac” ad computant”, 
472. not according to the true value, but upon the 
extended vahue for the -whole debt and damages. 
And this, altho' the extended value was but a third 


part of the true value. Same Law, of a purchaſer, 


Jhould be extended, and an aſſignment made there- 


and their is no difference, whether it was bought 
in before the purchaſe or after. So that by protect- 
ing is meant, making all the advantages of it, that 
the Law admits of. Let 

Sed. 2. So where the ſecond mortgagee agreed 
with the executor of the conuzee, to put the ſtatute 
in execution at his coſts, and to pay him the debt 
Que on the ſtatute, after ſuch time as the ſtatute 


of ; 


A Treatiſe of Equity. | / 2 5 

of; fora thing agreed to be done, is looked upon n mY 
in Equity as really done, and he ſhall not only de- f 
fend himſelf, » as to the land, that is in his mort- p, gy, 
gage; but ſor ſo much as is contained in the ſtatute. 
But if a man is ſeized of ſixty acres, and mortgages 
twenty to B. and then mortgages the whole to C. 
who purchaſes in the firſt mortgage, that ſhall not 
protect more than the twenty acres; but it {Hall 
protect theſe twenty acres, ſo as B. ſhall never re- 
cover that, until he pay C. alt the money upon the 
firſt and laſt mortgage. 

Sect. 3. And it is now an eſtabliſhed doQrine, Ab 
that a purchaſer bqu4 fide, and without notice of ö, cn. C 
any defect in his title at the time of his purchaſe, 29. 
may lawfully buy in any ſtatute, mortgage, or auy 
other incumbranee, and if he can defend himſelf 
by thoſe at law, his adverſary ſhall have uo help 
in Equity to ſet thoſe incumbrances afide; for Equity 
will not diſarm a purchaſer. And precedents of 4 
this kind are very antient and numerous, where the "1 
court has refuſed to give any aſſiſtance againſt the 
purchaſer, either to the heir or to the widow, the 1 
fatherlefs, or to the creditors, or to one purchaſer | 
againſt another. And this rule in Chancery is in 
vindication of the Common Law, where the max- 
inis which refer to deſcents, diſcontinuances, non- 
claims, and collateral warranties, are only the wiſe 
acts and inventions of the law, to protect d quiet 
the poſſeſſion, and ſtrengthen the right of the pure 
chaſers. e 


Lynd. 25 
Lamb. Sax. 
Laws, 111, 
64. 
Wilkins 78. 
Seld. Eadm. 


167. 
9 Co. 138. 
e Salk, 37- 
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r 
Of Lal Wills and Teftaments 


Sec. I. JT is not pretended, that wills are of Fg» 
cleſiaſtical conuzance ua natura, but 
nly ſuch as were made ſor pious uſes; and in 
1 it plainly appears, that the probate of tel- 
tainents was originally in the county-court. But 
the conqueror made a law, that no matters of Ec- 
cleſiaſtical conuzance ſhould be tranſacted in the 
Ccounty-court. And altho' it is not diſcovered, 
how the biſhop and earl divided their cauſes and 
juriſdiction aſter the ſaid law : Yet that of wills, 
it ſeems, went wholly to the biſhop and clergy, 
and the Saxon cuſtom being changed, the Norman 
was iwutroduced, Nor was the very name of the 
Eccleſiaſtical Court, or Court -Chritlian, heard of 
before this diviſion. But it is clear, that in H. 24's 
time, the juriſdiction of perſonal legacies was in 
the ſecular courts, and in G/arv. lib. J. cap. 6 & 7, 
there is the form of the writ for a perſonal legacy. 
Yet that the Spiritual Court did from the beginning 


of 


I) 
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of H. 3. exerciſe a juriſdiction for recovery of le- 
gacies, is infallibly proved from Bracton, and the 
caſes of that time. And tho' in legacies, as in 
tithes, the juriſdiction, that gave the recovery of 
them, was lome times in one, and ſometimes in the 
other Court, before it was reſtrained to the ſpiritual 
only; Yet it ſeems, beyond exception, that the ſpi- 
ritual juriſdiction over legacies, was long beſore in 

actice. The begianing of this practice is as dif- 
Keult to find, as that of probates: But it is thought 
by ſome to have come from the canon in the de- 
cretals, - Zxtr. de TEE 60 144 - FG 

Sed. 2. But it is without queſtion, that the ſuit= Ch. Ca. 
for a perſonal legacy may be brought in Chancery; 55. 
and if the matter has proceeded to a ſentence in 
the Eccleſiaſtical Court, it is proper to come here 
for the executors indemnity. And here legatees 
are to give ſecurity to refund, but not there; and 
this court will ſee the money put out for children.“ P. 99. 
And fo a bill for diſtribution of an inteſtate's per- 
ſoual eſtate is very proper in this court; for the 3 in 
ſpiritual court in that caſe has but a lame juriſdiction, 205. ea. 95. 
and there are no negative words in the Act of Par- 
liament. 

Sec. 3. But a will proved in the ſpiritual court, , vem. 8: 
is not to be controverted here for fraud, altho” he 265 5 
ſhall have no aid of this court. Yet ſome think the ass. 
judgments of the Eccleſiaſtical Court ought to be 
as ſubject to the Equity of this court, as judgments 
in the courts of Common Law. And altho' at law Cr. El. 318. 
one executor is not liable to the Devaſtavit of ano- 
ther, yet in the Eccleſiaſtical Courts, and by their 
law, if an executor prove the will, they will charge 
bim, tho' he intermeddle no further, to pay the 
legacies. And the plaintiff is without relief by 
appeal from the ſentence ; becauſe the judges dele- 
gate muſt judge accurding to that law, and there- 
fore this court ſhould relieve him. And without gener 

| | queſtion 123. © 
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queſtion there may be fraud in obtaining a will, 
Which is relievable in Equity, and of which no ad- 
vantage can be taken at law. As if a man agrees 
to give the teſtacor 2000 J in bank-bills, if he will 
deviſe his eſtate to him; and upon the delivery of 
theſe bills, he makes his will, and leaves his eſtate 
to bim accordingly, and the bills after prove to be 
forged or counterfeit, But it has been ſettled, that 
a will of a real eſtate cannot be ſet aſide in a court 
of Equity for fraud or impoſition, but muſt be firſt 


tried at law, vn deuiſtauit vel non, being matter 


proper for a jury to inquire into. 

Sect. 4. In regard therefore, that caſes of wills 
are for the moſt part tried in the Eccleſiaſtical 
Courts, and by the rules of the Civil and Pontifical 


cr. El. 387. Law, the king's judges muſt in ſuch caſes judge after 


the law of the church, that there may be a confor- 
mity of laws, And thus in perſonal chattels, the 


a Vera.245, Civil and Canon Law is to conſidered, And 


18. Mu. 


1 Eq. Ca. 
Ab. 193. 


x P. Ws. 


there the rule is, where perſonal chattels are de- 
viſed for a limited time, it ſhall be intended the 
uſe of them only, and not a deviſe of the things 
themſelves; and ſo a remainder over of them 1s 
good. And altho' in ſome caſes a'man is ſaid to 
die without iſſue, whenever there is a failure of 


2 563- iſſue, as to the limitation over of lands of inherit. 
3 f. Was, ance: Yet in caſe of a perſonal legacy, or chattel 


258. 


real, it is not intended to ariſe upon any remoter 
contingency, than that of dying without iſſue liv- 
ing at his death. So where there was a deviſe of 


*P. 100,All * the perſonal eſtate to 4. who was a feme co- 


vert, but the teſtator declared, that it was his 
mind, that the intereſt and produce thereof ſhould 


be for her uſe ſeparate from her huſband, and after 


her deceaſe, the intereſt and produce thereof to 


her children till twenty-one, and then the principal 


to them, but for want of ſuch iſſue, then he gave 
all his eſtate to the children of J. S. and made the 
al 


* 
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ſaid 4. executrix, and reſiduary legatee, ſhe being 
only intitled to. the intereſt and produce for her 
life; the perſonal eſtate was not veſted in her, and 
the limitation over upon the contingency of 4. 
dying without iſſue, is a good limitation, and as for 
the words Refuuery Legatee, tt ouly means for the : 
purpoſe in the wil 

Sed. 5. And the canoniſts, 3 reſolutions 
have followed, have S theſe wills, as the 
civilians did the Teſtamenta nalitaria, viz. according 
to the intent. And therefore, altho a legacy is to EE 6 
be taken as a gift, yet a man ſhall be intended to 99. 
be juſt before he is 75nd. So that a bequeſt e OY 


ſame fum by the debtor to the creditor, ſhalt bes 
applied in ſatisſaction of the debt. For by the] 
of Nature, when two duties happen to interf 
the fame point of time, that which is: — 4 LED 80 
honeſt and beſt is to be preferred. Ani ſas Par, ” 
be in conſtruction ; for the intendmeut of Law hp; . Wan. 
agreeable to Nature, and on the better fide, Letzt. 
where there are aſſets, and he intended both, 2 14 
may be as good Equity 0 conſtrue him both ſt. . P. Wire. 
and kind, and the conſtruftion of making a 1 
ſatisfaGion has in many caſes been carried too far. 
And this preſumption of the Canon Law was found- 
ed upon the fimilitude of the legacy · with the debt, 
which yet might be controlled by oppoſite pre- 
ſumption: Much more then ought proots to do it, 
which may be ſtrouger than any preſumption. 80 
if a legacy be leſs than the debt, it was never held 
to go in ſatisfaction, So i! the gaey were UPON Cane 
condition, or upon a contragency ; for the will bt 1 
intended for his benefit, and therefore it could not,. 
be ſuppoſed. that the teſtator would give him an? 5 W. 
incertain recompence in ſatisfaction of a certain 
demand. Sv if the thing were of a, different na- »vyy 
ture, as laud, it ſhould not go in ſatisfaQion Of 5.6. 
_—_ * there was a defert of aſſets, ETD 
t 


/ 


0 . 


P. 101. 


2 Salk. 508. 


$winb.475. 


Swinb. 475. 
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the debt was contracted aſter the legacy given, he 
could not have it in contemplation to ſatisfy a 
debt not then in being. Caſes of this nature there. 
fore depend upon circumſtances, and where a le. 
gacy has been decreed to go in ſatisfaction of a 
debt, it muſt be grounded upon fome evidence, 
or at leaſt a ſtrong preſumption, that the teſtator 
did fo intend it; for a Court of Equity ought not 
to hinder a man from diſpoſing of his own, as he 
pleaſes. And therefore the intention of the party 
15 to be the rule; for where he ſays he gives a le- 
gacy, we cannot contradict him, and ſay he pays a 
debt. | 

Sea. 6. But as the whole force of the bequeſt of- 
ren reſts upon ſome particular words, it will be ne- 
ceſſary to conſider, what interpretation they bear 
in the Canon and Civil Law: At leaſt ſuch as are 
made uſe of frequently iu teſtaments, as goods, 
chattels, moveables, ready money, debts, houſhold- 
ſtuff, and the like. Now by goods, the Civil 
Law doth oftentimes underſtand, not only thoſe 
things whereof a man is owner, or juſtly poſſeſſed : 
But alſo ſuch as belong to him, whether corporeal 
or incorporeal, for the which he may have a- 
lawful action, as debts. And fo with us the words, 
goods and chattels in a deviſe, will paſs a right to 
ſet aſide a releaſe obtained by fraud. 24ly, Some- 
times it is underſtood of a man's whole eſtate, 
both actively and paſſively, which devolves upon 
him, who in that law is called heres or heir. 
3dly, By the word goods, the ſame law doth under- 
ſtand no more, but only a man's clear goods, his 
debts deducted. And in the Common Law, the 
word goods extends, neither to things in action, 
nor chattels, nor freehold. 

Sec. J. Chattels is a word more obvious in the 
laws of this realm, than in the Civil Law, and - 
takes in all his goods; except ſuch as are of the na- 

| | ture 


- 
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ture of freehold or parcel thereof. And theſe swinb. 476 
chattels are divided into real or immoveable, aud 
perſonal or moveable. Among the latter, money 
is accounted, tho' ſome have held that ready mouey 
is neither goods nor chattels; becauſe it is of no 
worth in itſelf, but is made ſo only by the conſent 
of men, as ueceſſary for common life. But accord- 
ing to others, a deviſe of all his chattels, paſſes 
the whole eſtate of the teitator, both actively and 
paſſively, as in caſe of a deviſe of all his goods; 
for it is as extenſive and more. | 3 

Seck. 8. Mobilia, is ſtrictly ſuch goods as are pal- Seinb. 76. 
ſively moveable, or removeable : And Ao ven, 
ſuch as actively and by their own accord do move 
themſelves, as live goods. Yet regularly moveables 
are indifferently underſtood of both, and will paſs 
them in a deviſe: As alſo indultrial fruits, vi, ſuch swinb 278. 
as are ſown by men's induſtry, in order to be reaped 
with * increaſe ere long, for theſe are poveable s p. 102. 
Habitu, or in the intention and purpoſe of the fower. . 
And theſe emblements are to be put in the iuven- 
tory ; for the rule of Acceſſorium ſequitur Principale, 
is true in fruits natural, but not in fruits indulirial. 
Immoveable goods or chattels real, are thoſe which 
do not immediately belong to the perſon, but to 
ſome other thing by way of dependauey; as trees 
growing, or a term for years. Yet it will not ex- 
tend to the induſtrial fruits; for they are reckoned 
among the moveable : But it takes in all leaſes, and 
all the natural fruits; as alſo whatever is appur- 
tenant to, or parcel of the thing demiſed, which, 
if it were out of leaſe, ſhould belong to the heir, 


and not to the executor. 


Sect. g. Ready money is juſlly reputed among the 8winh.479. 
moveable goods of the deceaſed; for no goods are . 
more moveable, and it is therelore termed current. Prec. Ch. 8. 
But altho' this is regularly true, yet it fails in par- 

ticular caſes. As I/, Of the money that ariſes 


* | from 
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ſrom lands deviſed to be fold, wide 21 H. 8. cap. 3. 


2:4ly, Of money laid np for payment of lauds pur- 


chaſed; for it is not likely, that he intended to paſs 


that money in prejudice of the heir, according to 
that rule of law, that nothing doth paſs by general 
words, where it is likely the giver would not graut 
them by ſpecial. Alfo in favour of the heir, many 
things, which of their own nature are moveable, 
by conſtruction or fiction of Jaw are nevertheleſs 
accounted immoveable, as hau ks and hounds, and 
deer in the park, Ec. 

See. 10. Debts are neither moveable nor immove- 
able goods, nor will they pals as ſuch, But if the 
teſtator did bequcath all his goods moveable and 
immoveable whatſoever; thele univerſal ſigns ſtreteh 
the word, to which they are joined, to the com- 
prebenſion of whatfocver is ſiguihed by them, not 
only properly, but allo improperly, or elſe they 
would be idle and ſuperſſuous, which ſuperfluity is 
to be avoided, eſpecially iu a tel. ment, wherein 
commonly leſs is written than ſpoken, and leſs 
ſpoken than was meant, partly thro' want of ſkill, 
and partly thro” want of time. Aud altho' no man 
is preſumed to think that which he doth not ſpeak : 
Yet by the common ule of ſpeech within this realm, 
debts are underſtood to be comprehended under 
that general legacy of all goods moveable and im- 
moveable. 

* Sed. 11. Houſhold- ſtuff is Infirumentum patris- 


familias domeflicum & quotidiauun. But this wants 


d vinb.; 84. 


ſome further explavation. In the firſt. place then, 
there 18 no doubt, but theſe particulars are to be 
reckoned as part and parcel of houſhold-ſtuff, az. 
tables, ſtools, chairs, carpets, hangings, beds, bed- 
ding, baſons with cwers, candleilicks, all forts of 
vellels, ſerving for meat and drink, being of earth, 
wood, glaſs, braſs, or pewter, pots, paus, ſpits, 
aud ſuch like. 24/y, Without all diſhculty, apparel, 


books, 
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books, weapons, tools for artificers, cattle, victuals, 
corn in the barn, or granary, walus, carts, plough- 
gear, veſſels altixcd to the treehold, are no part of 


houjhold-{tui Aud in ancient times, nothing ir Was. 


wich was made of filver or gold, was accounted 


houthold-itutt; becauſe of the leverity aud trugality 227. 


ot old times, when veſlels of gold and ſilver were 
very rare. But ujvn the cuauge of manners ex 
Ebore, teſtituilius nique argen!o, jum ex auro etiam 


atgue gemms ſiigelleclili utimur. And thus allo theſe zVern-638., 


veflels of ſilver, gold and precious tones, as balon 
and ewer, bowls, cups, candleſticks, &c. pals as 
part of houſhold-!lvit or furniture. Yet not indiſ- 
tnctly or ablolutely, but with this limitation, fo 
that it be agreeable to the teitator's meaning. other- 
wile not; that is, if the teſtator, iu his life-time, 
did ule to reckon them amooagit his houſnold-ſtuff. 
But if the tellator did eſteem the u as ornaments, 
rather than utenuls, and did uſe them lor pomp or 
delicacy, rather than for daily or ordinary ſervice 
of his houſe, in this caſe, they do not pals under 
the beque!t of houfhold-tuff. Or if the teſtator 
did ule io number things of auother kidd amongſt 
his houſhold-ſtutt, which without doubt are uot fo 
to be elteemed; as his apparel, and ſuch like; then, 
altho' he did intend, that his apparel or thaſe things 
ſhould pals under the name of houtnold-iutt, „et 
the legatory cannot recover them. So furuiture in 
a large houle takes in plate; but not where he dil- 
tiaguithes the chapel plate from the ſuruiture. 


Sec. 12. Aud altho' there be no detect iu thes$ winh 486. 


teſtator's meaning, yet becauſe the lame is uo way 
expreſſed by words, which by their own nature, Gr 


by common ule of ſpeech might teſtify tits man- 


ing of the teſtator, therefore is the legacy vou!, as 
if it had not been written or ſpohen: Uulels it were 
the expreſs will of the teſtator, that the Jezary 
ſhould ſtand good notwitliltanding his miftatuing 

12 there. 
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FP. 104. thereof. Non enim ex opinions ſingulorum, ſed ex 


Arck-r and 
Bu 
Hi 6 Aw 


in C. E. 


2 Vero. 381. 
Se Picc. 


Ch. 401. 


41 


comnniui uſu verba exaudiri debent. But it is to 


be oblerved, that error in the name, quautity, or 


quality of the thing bequeathed, doth not hurt the 
I-gacy, when the body or ſubſtance is certain; aud 
ſo of error in the name, or quality of the perſon. 


But error in the body or ſubſtance of the thing be- 


queathed doth: deſtroy the legacy, as well as in the 
perſon of the executor or legatory. Aud ſo error 
in the form of the diſpoſition maketh it to be of 
no force, as if a condition is omitted by miſtake, 
the legacy is void. | 

Set. 13. Aud a will ſpeaks not until the death of 
the party, for till then he is maſter of of his own 
will: But the couſtructiou is to be made, as matters 
ſtood at the time of making the will. As where 4. 
deviſe the ſurplus of his eſtate to his brothers B. 
C. aud L. and the chilireu of his brother E. and 
ol his ſiſter F. equally to be divided; and if any 


of my brothers die before the cfiate is got in and 


divided, his or their ſhare to go to his or their chil- 
dren; H. died bctore the eſtate was got in and di- 
vided, and bclore the teitator, yet ſtill he died be- 
fore the eſtate was got iu and divided: But theu it 
is objected that his ſhare is to go to his children, 
when he had no ſhare ever veſted in him, but that 
is to be underſtood the ſhare intended him. So a 
deviſe of 300 J. to three at twenty- one, and 1- any 
die, to go to the ſurvivors, one died in the life of 
the teſtator; ; this is a deviſe over as an executory 
devile. But where the deviſe was of a debt to 
two, and if either died, to the ſurvivor, aud one 
died before the debt got in: Altho' he ſurvived the 
teſlator, yet as he died before the debt was got in, 
he was not entitled to the ſhare of the debt. 

Sect. 14. And if the gift be general, it ſhall be 
expounded geuecrally, for the court will uot reſtrain 
the teſtator's bounty. As where one gave legacies 
of 15/7. a-piece, to each of his relations of his fa. 

ther 


former, ſo the latter part of the teſtament doth over- 
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ther and mother's fide : The Court would not re- 
ſtraiu the devile to the relations, within the ſtatute 


of dil ributtons. 50 where a will was made in theſe Vern. 546. 
I f 


words, Item, I give to ſuch of my ſervants, as ſhall 
be li ig with me at the time of my death, one year's 
wages: Altho' ſtewards of Courts, and ſuch who 
are obliged to ſpeud their whole me with their 
malter, but may alſo ſerve any other maſter, are 
not ſervants within the inteution of the will; yet 
the Court will not narrow it to ſuch- ſervauts only, 
5 lived iu the teſtator's houſe, or had diet from 
im. | | 


*C A F. . 


How Wills may afterwards be Deſtroyed or Loſt. 


Sed. I. JET us now ſee how a legacy, which was 

at firſt good, may afterwards be deſ- 
troyed or loſt; aud this is, I,, By ademption or 
trauſlation. 24/y, Where it is lapſed. 3aly, The 
teſtator's eſtate falling ſhort. Ademption is the 


lation is a beſtowing the leagcy bequeathed upon 
ſome other perſon. So that ademption may be with- 
out tranſlation; but tranſlation of a legacy cannot 
be without ademption. This ademptiou of legacies 
is to- old, expreſſed and implied. The expreſſed 
is, when the teſtator doth by words take away 
the legacy before given. An implied ademption is, 
when the teſtator doth by deed without words, take 
away the legacy. But ademption of legacies is no 
more to be preſumed, than the revocation of the teſ- 


takiug away of a legucy before bequeathed. T ranſ-; : 


Nies. 


winb, 522, 
26 1 


tament, uuleſs it be proved, notwithſtaudiug the 


length of time, or alteration of circumſtances ; for 
a revocation by implication muſt be a neceſſary im- 
plication, and wholly inconfiſtent. And where it 
is ſaid, that as the latter teſtament dòth deſtroy the 


throw 


j/ Gy os 
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| throw the former part: That is true, when it is 
evident that the teſtator did mean it ſhould be fo, 
But if it be doubtful, we ought to labour diligently 
$xinb.c28, to ſave the teliament from contradiction. If there- 
fore the ſame thiug be deviſed to rwo, and one dies, 
the other ſhall have the whole; or if both ſurvive 
the teſtator, it ſhall be divided betwixt them, or 
they ſhall take it jointly. But it is ſufficient iu laſt 
wills for the revoking of a legacy, that the teſtator's 
meaning do appear by an act otherwile iuſufficient. 
As if the gift or alienation, not beiug of necellity, 

a vern. 741. but voluntary, be void in Law. Yet the ſecoud 

Prec. Ch. will muſt Lea good will in all circumſtances to re- 

1 . Wm. voke a former; it. being intended to operate as a 

343. will, and not otherwiſe as an inſtrument of revocation. 

1 Fq. Ca, Sect. 2. Ina deviſe of debis, the true diſtinction 

Ab. 302 ſeems to be between a legacy, in nume ratis, aud a 

e. ſpecifick legacy. For in the firſt caſe, the le- 

Moor. 739. will remain, tho' it is deviſed out of debts 

Went Ex. paid in to the teſtator: But a ſpecifick legacy 

6% Im gacy may be loſt by being altered. And there is 

469 no foundation for the diſference taken in the books, 

DEE" between a voluntary and * compullory payment, 

for the latter might be with an iutent to ſecure the 
legacy on all events 
$7. 3. Aud regularly 1 the legatory die beſore 

„the legacy be due, the legacy is extinguiſhed : Yet 

iK1}.Ca.Al.. » . . # 

297. it is otherwiſe, when they take as nominees only, 
and it is but the execution of a truſt. So when the le- 
gacy is not conditional, but modal, as 20%. deviſed 
to a boy to bind him apprentice, and he dies before 
he is bound, his executor or adminiſtrator ſhall 
have it; becauſe the ſame is actually deviſed io him, 
aud the act of God ſhall not take it out of him. 
So if it were deviſed to be paid him within ſix 
mouths after he ſhall have ſerved his apprentice- 
ſhip; the ſerviug the appreaticeſhip is not a condition 
annexed to the legacy, but ouly an appointment 
when it ſhould be paid. And tho' a will is no deed; 

becauſe 
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becauſe a ſeal is not neceſſary to it; yet it has the 

force aud effect of a decd. And therefore if a per- Vern. $27, 
ſon ſays in his will, 1 forgive ſuch a debt, or my“ 
executor ſhall not demaud it; this is a diſcharge 

of the debt, tho' the debtor dies in the life of the 
teſtator. But if a debt is mentioned to be deviſed big vn 
to the debtor, without words of releaſe or diſcharges;. : 
of the debt, if the debtor died beſore the teſtator, 

that will be a lapſed legacy, and the debt will ſub- 

fiſt. Aud if the hrit clauſe in the will imports a de- 

viſe only, and the latter clauſe amounts to a rcleale 

aud diſcharge of the debt; the latter clauſe ſhall 

be coupled with the former, as to be ancillary and 
depeudant upon it, via, if the legacy took effect, 

then the executor to releaſe, &c. 

Sea. 4. But a legacy is an immediate duty, tho'2 Tt 
payable in ſuturo, and is an intereſt veſted, which 155. 
ſhall go to the executor or adminiſtrator. So of ag = 
ſhare of an inteſtate's eſtate, or a ſum of money de- 
viſed out of lands; for it is looked upon as a legacy 
and depends merely on the will, and is governed 
by the Eccleſiaſtical Law, which is ſo. ' Otherwile, 
where it depends upon a deed; for a truſt is guided 
by the intent. And if a ſettlement is made, and 
lands charged with ſuch a ſum of money, as a will, 

{ſhould declare; there the will would be but decla- 

rative and not operative. And this the true differ- 

ence, and not f that which is laid down in ſome 

books, that where the time is annexed to the legacy zent. 14. 
itſelf, and not to the payment of it, if the legatee: Ch. Ca. 
dies before the payment, it is a lapſed legacy: $2, 475. 
Otherwiſe it the time be * annexed only to the pay- es; 
ment of it. So a contingency, as after the death e 
of the firſt deviſee without iſſue living at his death, Pee. Chat. 
veſts immediately tho” not aſſignable over; for this: %s. 


is P. Wras, 
566. 
+ This ſeems to be taken from the words of Lord Keeper 
Wright, 2 Vern. 417. Who calls it a diſtinction without a 
difference, but is improperly inſerted here, as the diſtinction 
has been long cſtablithed, 
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is a near and common poſſibility. And where words 
refer to that which muſt needs happen, there ſhall 
n be no contiugency. | 
Nec Sed. 5. Laſtly, If a man deviſes ſpectlick lega- 
Rep. 303. Cies and pecuniary legacies, and the eſtate falls 
pre why ſhort to anſwer the pecumary legacies, they ſhall 
x Vera. 31. abate in proportion ; but nothing ſhall be abated 
2Vern. 638 [rom the ſpecifick legacies. And where one deviſes 
Salk- tu. to bis wiſe all his perſoaal eſtate at I. this is a ſpe- 
392 Chick legacy, and is as if he had enumerated all 
> Was the particulars there. So a ſpecifick legatee is not 
540. to abate in proportion with other legatees, where 
there is a deficiency to pay debts: Yet in any caſe, 
he cannot have more than the teſtator deviſed to 
him, altho' the teſtator had not power over it. So 
when the teſtator doth bequeath any thing iu ſatis- 
faction or recompence of tome injury by him done; 
tthßis legacy is not to abate any more than a ſpecifick 
Pree. ch. legacy. But if a man deviſes ſpecthck and pecu- 
293. niary legacies, and afterwards ſays, that ſuch pe- 
cuniary legacies ſhould come out of all his perſonal 
eſtate, or words tantamount ; or if there is no 
other perſonal eſtate than the ſpecifick legacies; 
they muſt be intended to be ſubject to the pecuniary 
ern. zu. legacies, otherwiſe he muſt mock the legatees. So 
2 Ch. Ca. a legacy deviſed to be paid iu the firit place, ſhall 
135, 85- abate, if the legacics fall ſhort. So a deviſe of 
100 /. per ann. to be ſet out by his executor, is not 


a ſpecifick legacy, but Zuantitatis. 


PART 
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Of Exetutors and Adminiftirators. 


1 


1 
Of the Probate of Wills. 


Sed. 1. BUT we cannot omit making ſome men- 
| tion of executors and adminiſtrators, at 
leaſt with reſpect to their office and duty. Execu- 
tors and adminiſtrators differ in little elſe than in 
the manner of their conſtitution; their offices betng 
almoſt exactly the ſame. And this couſiſts chieflv 
in three things. 1f, The proving the will. 24, 
The payment of debts. And 34/y, The making an 
account. As to the firſt ; The Eccleſiaſtical Court & 405. 
is the proper place to try wills and prove them, : Sid. 59. 
and the Chancellor will not try them here. But . 


Vaugh.20 7, 
altho' the probate of a teſtameur of perſonals be- 19ho. 293. 
longs only to the Spiritual Court: Yet of lands or F Ab. 
ſuch things as ſavour of the realty, it is otherwiſe ; 299. 
however by agreement they may. be proved there. 8 
And in boroughs, a deviſe of lands by cuſtom is Go4ol. 58. 
reputed as a deviſe of chattels, and fo proved be- 
fore the ordinary, and after before the 2 iu the 


huſtings. So the Prerogative Court of Canterbury 


is not to prove a will concerning the guardianſhip 

of a child, which is a thing conuſable here, and to 

be adjudged, whether it be deviſed purſuant to the 
55 | EE 


ſtatute. 
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. 3*2-ſtatute. But they may prove a will which contains | 


goods and lands, tho' formerly a prohibition uſed 
to go guoad the lands, for the ſpiritual court could 
not prove the will in part; for the will was the 
whole will and not a part. | 
Seck. 2: But as t6 executors, "probate is not the 
Re ym 487 matter, for he is executur notwithſtanding in our 
Com, 3%; Law, and may do all acts, except bringing ac ions; 
Of: Ex. 33. becauſe elſe, he cannot appear to the court judici- 
Co. o. ally to be the executor. Vet if he ſhews it to the 
b. Lit 292. Court, when he declares; it is ſufhcient, tho' it was 
5 Co pr proved after the action brought. And if one exe- 
cutor proves the will, it ſuftices for all. Neither is 
259% 2:1 the refuſal beſore the ordinary any eſtoppel 10 ad- 
Mev 373. miniſter afterwards when they pleaſe in our Law : 
And we have no regard in this point to the 
Eecleſiaſtical Law, where a renunciation is pe- 
*P. 100.remptory. * And if an executor dies, the 
x Rol. Ab executor of the executor ſhall be charged; 
Di 272. for he is executor” of "courſe, if the will be 
dak. 305. proved, becauſe there needs vo new pro- 
395 bate. But no one can prove the will, but he who 
is named executor in the will, aud therefore he 
muſt take adminiſtration with the will annexed, if 
the executor died before probate; for adminiſira- 
tion 18 an act in Pais, of which the ſpiritual court 
cannot take judicial notice. 


1 Ro. Ab. 


n 0 Sect. 3. And if a man makes his will, which is 


299. , proved, the ordinary cannot change ic, nor make 
Canch. 45 another executor or adminiſtrator; beeauſe this was 

the teſtator's act, aud he hath his authority imme- 
diately from the: teſtator, aud is like the Heres in 
the Civil Law, only he is to take nothing to his 
own ule. Nor hath the ordinary any power to 
grant admimftration, but when the perlon deceaſed 
did die inteſtate, or that the executors, either will 
not or cannot perſorm the office. For. the execu- 
tor is conſtituted by the teſtator himſelf, and by 


him thought fit, and the — cannot 5 


PJ! ooh gated robe, 


| 
3 | / | 
A Treatiſe of Equay. bf ; 
him not to be ſo upon a diſability by the Canon coder. 26. 4 
Law, as where he became a bankrupt: ;. for that iss. 36. 
not received here, but as far as admitted from time 
immemorial. Otherwile of a natural diſability, vent. 33g 
as Non compes,'&c. And if an executor takes ad- | 
miniſtration, and be once ſworn, tho? he will not 
aſter adiviviſter, the ordinary cannot make any 
other: But it ſhall be accounted the teſtator's folly 
to make ſuch an one executor as will uot adminiſter, Godol.r4r. 
And after an executor has once adminiſtered, he geg. 72 
cannot refuſe; or elſe an executor might convert iveat.zoz. 
the goods to his own uſe, and then retule, fo that“ E 16. 
a man ſhould never recover againſt him, which 
would be againſt Treaſon : Wherefore the ordinary 
ought in fuch cafe to compel him to prove the te? 
tament ufon pain of excommunication, &c. © * Gwolp. . 
Seck. 4. For the ordinary may make proceſs” 
a alt executors to prove their teſtament, and if 
they do not come, they ſhall be excommunicated; 
and if they come and refuſe, the ordinary ought iii 
all that he can to perform the will of the deceaſed. 
And if any legacy be left bim, lie ſhall not reap the 
benefit of it, if being duly admobithed, he refüſe 
the burthen. But the executors may pray time to 
adviſe, and the ordinary is to grant in the mean- 
time letters ed colligend'. So the ordinary may grant *P. 110, 
adminiſtration in the mean time, till the executors s Co. 9. 
| d Is . + HIT: ' 1 + Sid. 285, 
prove the will; as dunug * abſence beyond fea, 1 Keb. 682 
minority, or pendente lite, and a Caveat is only Cone, . 
filium, but not Preceptum. Aud an adminiſtrator Law, 415. 
durante minori ætate, may do all things. that an : Rep 
executor may, and he has more than the cuſtody, cr. jac.453 
for he has the property. Yet his releaſe is not Arge. 
good, but for ſuck things as he ought to releaſe, z F. Wms. 
and he is only a curator in the Civil Law, which is A __ 
in the nature of a bailiff in our law, who hath no Co. 67. b. 
power over the eſtate, but only to ſell bona peritura "ag ter pw 
And the Court ex Offcio ought to take notice of the! Ro. Ab. 


"OE" * 910. 
1 2 Eccle- Skig. 156. 
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keelefiaſtical Law, when it is by that Law deter- 
| mined. 

Sec. 5. But 3” one dies inteſlate, the ordi- 
nary has power to grant the adminiſtration to whom 
he pleaſes. And therefore the ordinary may well 
make another, if the committee will not adminiſter 
at all, or but in part; for he cannot compel one to 
adminiſter, aud then is the power of the firſt de- 
termined, as a man may revoke his letter of attor- 
ney. For as a former Will inay be revoked by a 
2 one, by the law of the church, a ortiori, ſo 

letters of adminiſtration. And a power or 

= ority 15 revocable, as an adminiſtration; be- 

cauſe he has nothing 10 his own uſe; Otherwiſe of 

6 Co: 13.b. AN imereſt certain. But meſne ads executed ſhall 

cr-El. 4 ſtand, viz. if the admiuiſtration, was once lawfully 
M96or 396. d, l h wh 

grante tho” not perhaps, W ere it was never 

good. Vet even in the firſt caſe, they may be 

<2 againſt creditors for covin, by the ſtatute 

Bind, 396 of 13 Elia. And if an adminiſtrator dies, his exe- 

ge7. cutors cannot meddle with his goods, but the or- 

ginary may make a new letter to whom he will, &c, 

And upon letters of adminiſtration, ſhewn, we muſt 

Judge according to their Law; for it ſhall be intend- 

1 Sid. 280, cd, that they would not grant it againſt Law. But 

293. 379: altho' by the Civil Law, the adminiſtrator was ac- 

ey countable as ſervant to the ordinary, and might be 

6 Lev, 255 diſcharged by him, and a repeal might have been 

Latch 67. of the letters of adminiſtration at the ordinary's 

pleaſure: Yet ſiuce the ſtatute 21 H. 8. cap. 5. the 

adminiſtration being duly committed by the ordi- 

vary, cannot now be repealed without cauſe, but/a 

prohibition, lies. So where at Common Law, the 

ordinary was not compellable to grant adminiſtra- 

tion at all, and alſo might grant it to whom they 

pleaſed; uow they are compellable to grant it to 

wem. g the next of kin, Nor is admiuiſtration now eſteem- 

eld like a leiter of attorney, but is rather an office, 


and 


1 
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and adminiſtrators are enabled tg bring actians in 

their own name, and come in the place of execu- 

tors, as a new creature made by the ſtatute, and“ P. 111. 
* 1 


therefore this office ſurviy es. 

Secd. 6. Aud the Civil Law with reſpect to ſue- 

ceſhous, was anciently very various and perplexed, 

till by The Novel Conſtitutions 118. C. 1. it was lets, 

tled and made plain; from whence the plan af the pre. ch. 

ſtatute of diſtributions was taken and penned by 2892, 593- 

Civilian, and except in ſome few particular iuſtances 

mevtioned in the ſtatute, is to be governed aud 

conſtrued by the rules of the Civil Law, aud not 

from the Canon Law. For the Canon Law proht- 

biting marriage between relations, nll after the 

fourth degree, that they might exclude as many as 

poſſible from the liberty of marriage within thoſe 
degrees without a- diſpenſation, reckon all in the 

direct aſcending or deſcending lines, and thoſe in 

the collateral line correſpouding with them, to be 

but one degree. And it is ſaid, the Eccleliaſtical 

Court very anciently made diſtribution of Iuteſtates 

Eſtates, long before the Act of Parliament, viz. of 


22 Car. 2. nor were they prohibited till the reign 
of king James 1. And the prohibition was ground- 
t ed on the ſtatute of 21 H. 8. which directs the or- 
8 dinary to graut admiuiſtration to the next of kin; 
: for when that was done, they had executed their 
1 authority. But where the words in the Ad of 
X Parliament are, 70 diſtribute according to the Laws for 
e that Purpoſe, and Nules in the Act aforementioned ; 
5 the word Laus muſt relate and be intended of Ec- 
a clefſlaſtical Laws, and the ufage in the ſpiritual. 
© Court before the time practiſed. .- And there is no 
K doubt now, that the half-blood ſhall have admi- 
v niſtratiov ; even an alien of the halt-blood is capa- 
0 ble. As to the words in the act, provided that no, alien 
1— repreſentation be admitted amongſt collaterals aſter 
>, brothers and ſiſters children, theſe are to be 1 
d | | 


4 gu 
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flood of the brothers and ſiſters of the inteſtate. 


For the inteſtate is the ſubject of the act, it is his 
eſtate, his wife, his children: And by the ſame 


reaſon his brother's children, he being platnly the 
cor- relative to all. But the ſtatute beiug made up- 
on a preſumption, that the inteſtate intended to 
prefer the next of kin, when there is a reſiduary 
legatee, that preſumption is taken away: And 
thereſore he ſhall have the adminiſtration, whether 
aſſets or not. e | 


P. 112. er. 


Of Payment of Debts. 


Sect. 1. BVI executors ſhall have ouly ſuch chat- 

* tels as the teſtator had to his own uſe. 
And regularly eſtates of inheritants, or of free- 
hold deſcendible, ſhall go to the heir, and the 
ſtatute of 29 Car. 2. cap. 3. makes the eſtate pur au- 
ter vie aflets, only to pay creditors, for it is ſtill a 
freehold and not diſtributable. Yet whatever comes 
to the executors hands, or they are entruſted with 
as executors, ſhall be aſſets at Law And legal aſ- 
ſets, altho* you cannot come at them without the 
aſſiſtance of Equity, ſhall be applied in a courſe of 
adminiſtration : Otherwiſe where you raiſe aſſets, 
where there were none at Law. Yet even there, 
real ſecurities ſhall be firſt ſatisfied, and then the 
debts by bond and ſimple contract, to be paid in 
average ; for any other method would become 1m- 


2 Vern.435-praQticable. And the rule is, where there are le- 


gal, and alſo equitable aſſets, the creditors, who 
will take their ſatisfaction out of the legal aſſets, 
ſhall have no benefit of the equitable aſſets, till the 
other creditors,who can only be paid out of thoſe a- 
oY | ſets 
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ſets hare received out of them an equal proportion 
of their reſpective debts. And wlere- ever the teſ· £4 ca. Abr. 
tator's intent appears, the lands ſhall be liable with-'7 
our expreſs words to the payment of his debts ;1Vern. 486 
So far as creditors favoured, and if the profits will *** 357- 
2 raiſe the ſum in a convenient time, they may | 

ell. 3 5 

Sect. 2. The courſe and order of payment of debts 
by an executor at Law, is I/, Debts to the king, 1g 
upon record, 24⁰, Judgments obtained in a courſeod. EX. 
of juſtice in adverſary ſuits agaiuſt the teſtator, al- Cie 
tho? by mere confeſſion and without defence in any O Eur 
Court of Record, and of two judgments, he who; Ab. 96 
firſt ſues execution muſt be preferred; but before, Cro. £1.793- 
it is at the election of the executor to pay which he 
will firſt, ouly a judgment iu a foreign country, as} Vest. 143. 
France, is to be confidered but as a ſimple contract. Ler- 355- 
And a decree in this Court is equal to a judgment 68, 3 can 
ar Law. But if the decree paſſed by default, he 
may conteſt the reality of the debt, as at Law in 9#Ex-138. 
an eſcape, the gaoler ſhall have the priſoner's Equi- 1 Roi. Abr. 
ty. 3dly, Statutes or recognizances, and of theſe 9:5. 
whoever firſt getteth hold of the goods in execution ss 
ſhall be preferred : But before, the executor may SS Jg. 
give precedence to which he will. But neither of? P. 113. 
theſe before they are broken do * take place of ſpe-1 Rol. Abt. 
cialties. 4hly, Specialties by bond or bill, and of ci, 363 
ſuch ſpecialties that is to be preferred, whoſe time ot Ex. 41, 
of payment is already come, eſpecially if it be de-“ 
manded. But in equal degree, he may pay him- 38%: Abr: 
ſelf firſt, and ny ſtranger uotwithſtanding a verbal! :27. 
demand, if no ſuit be commenced, aud if ſeveral & . 2. 
ſuits are commenced, he who firſt bath judgment C1. El. 115. 
muſt be firſt ſatisfied. But between a debt by obli- . L 


i Leon. 111. 
gation, and a debt for rent or damages upon a Mo»: 230. 


er. 


covenant broken, there ſeems to be no difference ; Kathe 83. 
that is a rent behind at the time of the teſtators Ad. 24. 


death. And if the teſtator died a few days before : Mod. 203 


2 Show.403 
the 4V<c1n.490, 
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the rent became due, it would not make it the exe- 
cutor's debt, fv the rent iſſues from the profits. 

Pee 3 But if the leſſor diſtrain for the rent arrear, the 

145 executor cannot plead fuliy adminiſtered, as if debt 

x Ro. ab. had been brought. Nor can the diſtreſs be taken 

3 Le. ac. aſter in execution upon x judgment or ſtatute of the 

Went. 16. eſtator's, altho' replevied ; becauſe it is but in the 
caſe of a priſouer baited, who is ſtill in ſome fort 
in cuſtody of the Law. Alſo the land is chargeable 
with the diſtreſs from the very making of. the leaſe, 
and the rent is a debt of a real nature, and ſo ſupe- 
rior to perſoual debts. And they were found le- 
vant and couchaut upon the lands; ſo that if they 

; had been an under-tenant's or ſtranger's cattle, they 

Of. Exrs. might have been diſtrained. Laſily, Aſſumptious 

155. Ci G 
or ptomiſes before legacies, or the reaſonable part 

of the wife or children, to which by cuſtom in 

ſome counties they are entitled; for it concerns the 
foul of the teſtator to have all duties aud debts 
to others, @s alienum, ſatisfied before voluntary 
gifts or bequeſts. And legacies are gratuities and no 
duties, aud therefore an action will not lie atComnion 

1 Rol. Ab. Law for the recovery of a legacy. But legacies 

92% ſhalt be paid notwithſtanding any covenant not 
actually broken; for a covenant is no duty till it is 
broken, and it ſhall be preſumed it will not. Now 
what is laid of the right method or order of pay- 
ment of debts, diſcovereth how and by what means 
an executor may waſte them, and ſo much he hath 
fill in right according to the rule pro paſſeſſore ha- 
betur qui Dolo vel Injuria defiit poſſidere, and therefore 
he bas ſtill the ſame advautage-of preferring which 
ereditor he will, ia equal degree, as aforeſaid. 
But if there be no particular motives from the na- 
ture of the debts or legacies, or the circumſtances 
of the parties, in Foro Conſcientiæ he ought to pay 
every one iu proportion, and let the loſs be equal. 
And ſo was the Civil Law, aud the ancient Law 


of 


/ 
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ubique Dejalcatio, and by the Law of God they thall 
be bound to do what is moſt profitable for the foul 
of the teſlator, | 


Sec. 3. But the executor may retard one action, 2 Vern.2gg, 


and coutels judgment to auother ſubſequent action, 
and iu ſome caſes is obliged to confeſs judgment 
for his owa defence, and plead ſuch judgment to 
other actions then depending: Otherwile it ſeveral 
actions ſhould come to be tried at the ne time he 
might be doubly charged, aud obliged to antfwer 
the value of the aſſets twice vver. But a voluntary 
payment made after an original tled, or bill exhi- 
bued, ſhall not be allowed. Yet even iu the cale 
of a voluntary payment, if the ſuit at Law be not 
by original, but for the purpoſe upon a Latitat out 
of the King's Bench, there a volumary payment 
ſhall ſtand good, tho” after the action brought; for 
the Latitat ſuppoſing a treſpaſs gives no notice of a 
debt, and ſo of a Subpzma out of the Exchequer. 
Laſtiy, The briuging of a bill in Equity is not ſtrong- 
er, nor can bind ile affets more than the bringing 


300. 


of an original at Law, aud therefore a judgment 


confeſſed by the executor to a bond creditor after 
the bill brought in this Court by the plaintif, who 
was allo a boad-creditor, ſhail be allowed upon ac- 
count. But a judgment confelſed by an executor 

nding a bill here, ſhall not be allowed upon au 
account of aſſets. 

Sed. 4. And it is the duty of an exccutor to pay 
the teſtator's debts, therefore if he pays them with 
his own money, Ss. che teſtator becomes indebted 
to him in the like ſum. For it is bat reaſo::4Þle, 
when a man pays money law fully, that he fhoald 
be paid agar), and becaule the faule hand is to pay 
and receive, ſo that he cannot have an action 
againſt himſelf for the debt, therefore he may retain 
Jo much of teſtator's goods, and pay bunſelf. So il he 

A 1edcems 


1 Vorn. 4 37. 
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redeems a pledge of the teſtator's for the full va» 
lue, the property is immediately changed by the 
redemption, and it is not affets in his hands; for 
this ſeems a fort of ſelling it to himſelf. But other- 
wiſe, if for leſs than the value; the ſurplus is aſſets 
2 Pee. Abr. in his hands. So if a ſpecifick legacy, as three 
Za», 438. gowns, Oc. is deviſed, and the legatee takes money 
50 ſatisfaction of them; this amounts firſt to a con- 
ſent of the executor to the legacy, and then it 1s at 
the ſame inſtaut a ſale by the legatee to the exe- 
eutor for the money. 


*P. 115. „e AP. N. 


Of Making an Account. 
„Sec. 1. BUT all equal laws of every welt go- 


| verned common wealth, bave favoured 
the execution of Teſtaments and laſt Wills of men 
deceaſed, and have taken ſpecial care that they 


3$%3-411-fhould not be fruſtrated. And ſurely if it be agree- 


able to reaſon, that ſtewards, receivers, bailifls, 
guardians, factors, and ſuch as have to deal for 

other perſons, ſhould be accountable of their ſe- 

veral ofhces, with greater reaſon may it be main- 

tained, that-an executor ought to be ſubject to ac- 

count, For they for the moſt part have to deal for 

* ſuch as are living, who may have an eye to what 

they do : But an executor is 1ntruſted for a dead 

| perſon, who is totally ignorant of it, if his execu- 
yr bo tor deal unjuſtly. Beſides from the care and caution 
that is taken, as well by the Civil as the Eccleſiaſti- 

cal Law, iu making inventories, we may learn the 
neceſſity of making of an account; for if executors 

were not accountable, the uſe of inventories were 
8wiab.44;. to little purpole. The end for which this Rt 
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is required, is that the will may be fully accomp- : 
liſhed, and therefore all that have intereſt, are to 


be cited to be prelent at the making of it, as the 


creditors and legatees, otherwiſe the account ſhall 


not be prejudicial to them. 


Sect. 2. And if we reſpect what is to be perform- swiab. 443 · 
ed by the executor, who maketh the account, he 
is not only to declare what goods and chattels be- 
long to the teſtator, he hath received, and what 
debts and legacies he hath paid for the teſtator, and 


to make due proof of every payment, that is to ſay 
of leſſer ſums by his oath, and of greater ſums b 
other pioofs, ſuch as the ordinary ſhall allow of, 


but alſo if any thing do remain of the faid goods 
and chattels, the funerals together with the debts 
and legacies being ſatisfied and diſcharged, the ſame 
ought to be employed and diſpoſed of 2 pros Uſes. 
Neither ought the executor by the Eccleſiaſtical svinb. 444. 
Law to apply any part thereof to his own private 
uſe more than is giveu him by the teſtator, or which 
the ordinary {hall allow him for his labour, or for 
the like confideration, wz. honeſt, moderate, and 
not ſumptuous expences, according to the condition 
of the perſon. Aud for ſtricineſs no funeral char-sa, 296. 
ges are allowed againſt a creditor, except for the 
coffin, ringing the bell, parſon, clerks and bearers 
fees, but not for pall or ornaments. But by the p. 116. 
Common Law, altho' an executor was compellable | 
to account before the ordinary, and lo was an ad- 
miniſtrator: Yet the ordinary was to take the ac- 
count as given in, and could not oblige them to 
prove the Items of it, nor ſwear the truth of them, 
So it was if a creditor ſued in the Eccleſiaſtical 
Court; for he had a proper remedy at Common 
Law. But otherwiſe, if a legatee had ſued for an 
account, or the next of kin who 1s a legatee by 
the ſtatute of 22 Car. 2. of diſtribution, for the 
legatee had no other remedy, Yet in ſuch _ 
EL X 2 e 


if the executor would pay him, he could not ſue 
further, for he had right done him, and the exe- 
cutor was not liable, but of neceſſity that right 
might be done. 

Sed. 3. An executor de ſon tort is, where a ſtran- 
ger aſſumes the office of an executor, by perform- 
ing ſome acts which are proper to an executor, as 
by paying bimſelf or other creditors with the goods 

7 ot the deceaſed, or by taking them into his poſſeſ- 
4. 2 fon; for he muſt not be his own carver, becauſe 
the Caſes of the great inconvenience and confuſion that would 
om enſue, it every creditor ſhould ſtrive to ſatisfy him- 
Codolp. yo. ſelf firſt. And he cannot take advantage of his 


Co. . . . 
= oo own wrong, as to retain for his debt: But all law- 


11. ful acts that a wrong doer does are good, Yet re- 
918. gularly it caunot be ſaid adminiſtration, unleſs he 


me 49: does what an adminiſtrator ought to do ; as by em- 

S £1. 6;c, ploying them for the teſtator's uſe, for the good of 

65.137 018 foul, And where there is another executor of 

5 Co. zz bright, who proves the will, they will not make 

Sk. 513, bim executor of his own wrong by conſtruction of 
Law. But if he claims in ſuch caſe to be executor, 
there, becauſe of ſuch expreſs adminiſtering as exe- 
cutor, he may be charged as executor of his own 
wrong, tho' there be auother executor of right: 
And lo if he intermeddled before probate. In 
caſe of ipteſtacy, there is this diverſity taken, if 
H. gets goods of an inteſtate into his hands aſter 
adminiſtration is actually granted, it does not, make 
him executor of bis wrong. But if he gets the 
goods into his hands betore, tho' adminiſtration be 
granted afterwards, yet he remaiys chargeable, as 
a wrongful executor: Unlels he delivers the goods 
over to the adininiftrator before the action brought, 
and chen he may plead  pleve Adminfirauit, and if 
be takes upon him to act as executor, he is charge- 
able at all events. 
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Of Damages and Intereſt. 


Seck. J. QINCE a man is bound in Equity, not 


only to perform his engagements, but 
alſo to repair al the damages that accrue naturally 
from the breach of them: We ought not to omit 
treating of theſe, and eſpecially of intereſt, which 
is the moſt frequent of all, it being the common 
meaſure, where the contract is for money, tho” in 
its own nature more incertain than any other, But 
it is now fixed to a certain portion of the ſum lent. 
For to cut off the infiuite variety of liquidations, 
and law-fuits, which might be occaſioned by the 
non-payment of money, it was abſolutely neceſſa 

to ſettle by a law an uniform reparation for all the 
ſorts of damages ariſing thence. But there was 
beſides a natural reaſon which made this regulation 
as equitable as it was uſeful to the publick. For 
the damages which proceed from other cauſes do 


all ſpring from ſome engagement which points out 


the 


YP. 119. 
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the nature of the loſs if he fails to perform it, and 
determines preciſely the quality of the reparation 
to be made. But in the caſe of thoſe who owe 
money, it is otherwiſe. And debtors being all 
obliged to one and the ſame thing, the reſpective 
damages which the creditors may ſuffer are acci- 
dents 'they could not foreſee, nor are obliged to 
anſwer ; 10 that they are all bound only to the ſame 
reparation of damages, and this could not be made 
more juſt or more certain, than by fixing it at the 
value of the common profits, that may be made of 
money by a lawſul commerce. As ſor damages 
in general, the meaſure of them is to be taken from 
the quality of the action, the cauſe, and the event. 
For where there is auy fraud or knaviſh dealing, 
the ſentence ought to have the utmoſt extent that 
the rigour of the law can give it; becauſe the 
knavery implies a will and intention to do all the 
hurt that was poſſible. But where there was no- 
thing unfair, we ought to diſtinguiſh the events en- 
ſuing from the fact, which are to be imputed to 


p. 1 18. him as author of it, and ſuch as flow * ſrom other 


cauſes ; for the general rule js, that no man is to 
be anſwerable for accidents, except there be ſome 

fault on their part. | 
Sect. 2. Now while the Roman commonwealth 
ſtood, no intereſt could be demanded for the debt- 
or's delay of payment, unleſs ſome advance was 
agreed upon by contract. But ſome lawyers having 
introduced a cuſtom chiefly in matters of compa- 
mes, the emperors enlarged it to all contrads bone 
fei, without exception, as alſo to legacies and 
truſts. Yet in contracts of rigorous right, there 
muſt always be an agreement in form, or nothing 
is due, tho” a proceſs be entered. And thus it is 
plain, that intereſt was not eſteemed by them as 
any natural produce, but given only in certain 
cales to recompence the delay of payment: Yet it 
8 | | | ſeems 


* 
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Aeems vicem fructuum ſuſtinere, and is allowed in 
Chancery, not only upon a note payable upon de- 
mand, but even for demands due by covenant, 
notwithſtanding the objection that they were not 
liquidated, and ſound only in damages. However 
a difference has been taken in caſe of goods fold 
and delivered between bare notes and penal ſecu- 
rities; becauſe in the former, the parties have not 
extended the bargain beyond the bare ſum in the 
note. But in the latter, altho' there was a profit in 
the ſale, yet the Court will not diſpoſſeſs him of 
the ſecurity without a common amends, . e. the 
common intereſt for the time of his forbearance ; 
for the penalty is preſumed, without any agree- 
ment for that purpoſe, ' to be inſerted for that end, 
But where exceſhve rates are allowed for the work, 
in reſpect of ſlow payments, there ſhall be no in- 
tereſt allowed; for intereſt is only allowed to ſupply 


the want of prompt payment. And when-ever the r a. Ca. 
debt is carried beyond the penalty of the ſecurity, t 238. 


it is always for a defendant, upon the maxim, That 


he who will have Equity muſt do it; as where the ,yern.350. 
party has been delayed by injungion of this Court, uns par, 
or the like. But never for a plaintiff any further Cafes, 15. 

than he could charge him at Law; becauſe be has, vem. 342 
choſen his own ſecurity, and therefore muſt abide - Vern. 3g. 


by it. Beſides, a man can have no more than his 
debt, and the penalty-is the utmoſt of the debt. 
Nor will Equity ever carry intereſt beyond the pe- 
nalty, where there has been no demand of ſeveral 
years. But where a bond is only a collateral ſecu- 
rity, intereſt may be carried beyond the penalty. 
And ſo where advantage is made of the money, 

intereſt ſhall be carried beyond the principal. 
Sec. 3. As to the time when the intereſt ſhall, 
commence, it ſeems regularly to begin from the 
delay of payment. In the Civil Law, if that which 
is due proceeds from a cauſe, which in its own na- 
ture 


4 Treatiſe of Equity, 


ture produces no revenue, the intereſt of it will be 

due only after the debt has been demanded in aCourt 

of Juſtice. But thoſe who retaia money iu their 

hands, and convert it to their own uſe, without the 

conſent of the owners, are bound to pay intereſt, 

8 altho” it be not demanded, as a puuiſhment for their 
xVern.z51, knaviſi dealing. And in our Law, if the legatee 
262- g be of full age, he ſhall have iutereſt only from the 
P.wms 26. time of his demand after the year; for no time of 
paymeut beiug appointed, it is not payable but up- 

Ibid. on-demand. But in the caſe of an intaut it is other- 
Salk. 415. wile ; becauſe no laches can be imputed to him : 
And the Law difpeuſes with the demand in his fa- 

vour, becauſe of the impotence and weakneſs of 
Wem. 6a. his age. But where a certain legacy is left payable 
— 418. at a certain day, it muſt be paid with 1atereſt from 
the day; becaule it is the will of the teſtator that 

x EI. ca. the executor ſhould theu tender ii. Yet ſome think 
— even in that caſe, a legacy ought to carry iutereſt 
161 but from the time of a demand made, tho' it is 
otherwiſe of a debt. But a prelent legacy charged 

upon a reverſion, expectant upon au eſtate for life 

ſhall carry intereſt ſrom the death of the teſtator. 


der ad f. And a demand would be friitle(s, the legacy not be- 


Wms 26 & . 
27. ing in the hands of the executor, but only charged 


on the reverſion. But intereſt may ſometimes com- 
x Eq Ca. mence even before the time of payment. As if a 


Ab. 301. 2 Ig. . 1 
Prec. Ch. father limits or deviſes portious to his daughters, 


33 Wan Or younger children, to be paid or payable at their 
23. reſpective ages of twenty-one years, or auy other 


certain time, without making auy other proviſion 
for their maintenance in the mean time, and dies; in 
this caſe they ſhall have intereſt for their portions 
from his death, till paid; becauſe the father, if he 
he had lived, was obliged by the Laws of God aud 
nature to have provided for them. Otherwiſe in 
caſe of ſuch a proviſion by a ſtrauger, who was un- 
der no ſuch obligation; becauſe it was a mere 

bounty 
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bounty in him, and therefore ſhall be carried no 
further than he has appoiuted it. 


Sef. 4. And it has generally been laid . as 
a rule, both in the Civil Law and in Chancer y, that 
intereſt ſhould not be allowed upon intereſt. But 
this has ſome exceptions And 1/, A MOTtgagee 7 Ch. Ca. 
of mortgage forfeited ſhall have intereſt for his +: 'P. 120. 
intereſt, At leaſt as to ſo much intereſt as was re- 
ſerved in the body of the mortgage- deed, that ſhall 
be reckoned principal; for it being aſcertained by 
the deed, an action of debt will lie for it, and 
therefore it is but reaſonable, that there ſhould be 
damages given for the nou-payment of that money. 
And altho' it is objected, that if this were to be 
eſtabliſhed for a rule, every ſcrivener would reſerve 
all his intereſt half. yearlv, from time to time, as 
long as the money ſhould be continued out upon 
the ſecurity, which would make all mortgagees pay 
intereſt upon intereſt; Yet, it is certain, there is a 
clear diſtinction between debt and damages, and it 
does not appear that any inconremence will ariſe 
from this doctrine, it will ouly ſerve to quicken 
men to Pay their juſt debis. But where there was 
a deed to let the mortgagee into poſſeiſion and en- 
large the time of the redemption, in which deed 
was mentioned what was due for principal and in- 
tereſt ; the intereſt then due ſhall not carry intereſt, 
there being no expreſs agreement that ſuch intereſt 
ſhould carry intereſt, and the whole ſum due being 
mentioned for another purpoſe. © 24ly, It is without 
5 veſtion, that this rule does not extend to a third 
rſon who pays intereſt for a debtor ꝛ0 his credi- 
2 for the ſame ich reſpect to him is a principal 
fam leut. And therefore it has always been the ice. 
rule in Chancery, that the mortgagee ailiguing, the: _ 
aſſignee ſhould have intereſt for the intereſt then iveur. 15. 
due, and fo all money really paid by the aſliguee 
that was due to the mortgagee, ſhall be priucipal 
Y to 
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to the aſſignee. But the account between the mort- 
gazee and aſſignee, is not to conclude the mortga- 
gor, but the maſter is to ſee what was really due at 


the time of aſſignment, and whether he actually 
paid the money; for, if the aſſignment was colour- 


able, it would be otherwiſe. And therefore ſome 


have thought that intereſt ſhould not be made prin- 


cipal in ſuch caſe, unleſs the mortgagor had joined 


in the aſſignment. -3dly, A ſtated account ought 
to carry intereſt, eſpecially in caſes of mortgages, 
and more ſtrongly when ſettled by a maſter of the 
court purſuant to order, and ſo intereſt ſhall be de- 
creed for the yearly ballance of a renewing account. 

Sef. 5. But it is ſaid, that damages are in the 


2Vern. 52g. Power of the court. And therefore they uſually 


1 P. 121. 


order them as they fee convenient. As if lands 
are limited upon failure of iſſue male, to the daugh- 
ters of the marriage and their heirs, until “ the 
next remainder- man ſhould pay them 3000 /. there 
being four daughters only, who entered, the rents 
in this caſe ſhall not be applied, firſt to pay the in- 
tereſt and then to fink the principal, as iu caſe of a 
common mortgage, but with this variation, that the 
priacipal ſhall not be ſunk till a third part is raiſed 
above the intereſt, and fo again, when another third 
part is raiſed. So an account ought to be taken 
with an aunual reſt, each year's account to carry 
tereſt, in caſes where it is of a truſtee, who has 
paid off incumbrances with his own money, arrears 
of aunuiies, and old mortgages. On the other ſide, 
where the caſe is very hard, as the principal ſums 
paid for maintenance of younger children to the 
grandinother, being allowed in the Houſe of Lords 
towards the ſiukiug of her jointure; the court here 
would not let them be applied at the time when 
they were paid, but iu one entire ſum at the end of 
the accouut, and ſo ſtruck off all the intereſt for 
above fixteen years, which came to more than the 


principal. 
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principal. So where by marriage: articles, the la- 
dies father was to pay ſeveral ſums at ſeveral times 
for diſcharging the huſband's incumbrances, Re ad- 
vances money to the ſon-in-law, and maintains the 
wife and child for two years; fuch money allowed 
| for maintenance ſhall be added to the foot of the 
account, and not carry iutereſt. 

Sect. 6. As to the meaſure of the computation of 
the intereſt, it is to be obſerved. 1/, That con- 
tracts are to be adjudged according to the law of 
the place, where ſuch contracts are made, and 
ny in all caſes, intereſt muſt be paid accord- 

g tothe law of the country where the debt was 

e ge”) and not according to that where the 
debt is ſued for. So Where one living in England? £4: Ca. 
deviſes a rent-charge out of his eftatc 1a Ireland __ Pp ms. 
ſhall be reckoned accordivg to the Ing value, s. 
the will being made here. So Turkyh aud India iu- x p. ms. 
tereſt is allowed upon contracts made there, tho both 8. 
parties have been long in England. Yet it is but 
reaſchable, where the money is to be paid here, 
that the party ſhould have an allowance for the re- 
turn of it. 24ly, The ſtatute in 1660 reſpects ouly = Vern. 42, 
ſubſequent contracts. So that if a mortgagor be.?* 143. 
fore the ſtatute continues paying intereſt above 64. 
per Cent. no Indebitatus A fjumpit will lie at law for 
the overplus. Nor is there auy juſt grounds to de- 
cree it in Equity, it being voluntarily paid, and the 
conttact not being * changed or varied. But if the ap 122 
mortgagee enters, he ſhall be allowed intereſt but . 
after the reduced rate of 61. per Cent. And ſo i its Fq 2 
is agreed, that the flatute of 12 Anne, cap. 16. 
which reduces the interett of mouey to 5 l per Cent. 
has no retroſpect, but intereſt ſhall be paid, as it 


was at the time of the contract. 


Y 2 9K 
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Of TZuidende. 


r 


Of Witneſſes and Proofs. 


Sea. 1. PUT as it is not ſufficient to have a right 
2 in Equity, unleſs we can make this ap- 
pear by ſome outward proof to the court, in order 
to obtain relief : We mult of neceflity treat alſo of 
the qualification of witnefſes, and the nature of 
evidence, leaſt our diſcourſe ſhould ſeem maimed 
and imperfe&. 'But we do not here intend to ſpeak 
of theſe iu general, but ſo far as they are uſed in 
this court. Now in determiuing ihe qualifications 
of witneties, Equity follows the Law; and it ſeems 
2 Hawk, the Chancellor canuot do otherwiſe. And there- 
T. C 43a. fore if a man be rendered inſamous in law; as by 
an infamous judgment, or has not diſcretion and 
underſtanding, &c. his teſtimony is not to be ad- 
2700-317, mitted. Aud the caſes where the party is concern- 
Co. Lit. 6. ed in intereſt, tho? never fo ſmall; have uſually pre- 
vailed, unleſs iu ſpecial inſtances. As 1/, For the 
neceſſity, u here 10 other evidence could poſſibly 
be had; as where a man tears a note, or a gold- 
luiith's appreutice over-pays a bill of exchange. 
wem 267, 2%, In Oditim Spolta/orrs, the oath of a party in- 
you jured {hall be a good charge on him who did the 
. | I. ab wrong. 


N * 
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wrong. 3dly, After great length of time; as in an Ch. Rep 
account of tweuty years ſtanding, he may prove“ 

by oath what be cannot prove otherwiſe. 4thly, ,yzm..z;, 
Of ſmall ſums in an account; as under 40s. he ſhall 470. 

be diſcharged by his oath,” but he ſhall not charge 
another ſo. And this rule extends no further than 

for the ſum of 1004. and he muſt mention to whom 

paid, for what, and when; for in an account he 

muſt prove the particulars. 5%, Where he has: Sid. 31g. 
releaſed his intereſt, tho' the RG was ſealed in pg 
court while the cauſe was trying. 6thly, Particeps 
criminis is admitted * to prove matters of fraud, P. 123, 
eſpecially where what he proves is to his own pte- 

judice. It hly, If one be made a defendant by covin 1 Fn. = 
to take away his teſtimony, and it appears upon the 2 Ch. 
evidence, the judges may and ought to allow him * 
to be a witneſs. And this cannot be a general rule, 7 
but every caſe ſtands on its own eircumſtances, that z Lev. 237, 
is, whether their intereſt is ſo great as it may be 
preſumed to make them partial, or not; and there- 
fore alms-people and ſervants are' good witneſſes. 
So it is uſual for a legatee of a ſmall legacy, as 5 s. 
to a private perſon, or 5. to a nobleman, to 
admitted a witneſs ſor the will. 

See. 2. As to the evidence, the uſual courſe in 
Chancery i is by depoſitions, for no witneſſes ww4 
Voce are allowed at the hearing, except by [pecial 
order. And there being the ſame queſtion in both zvem. 447. 
cauſes, and defendants defence being the ſame, the 
depoiitions 1 in a former cauſe ſhall be read againſt 
bim. But depolitions in Auother cauſe; in which 
the matters iu queſtion were not in iſſue, ſhall not 
be read. So depoſitions taken iu a fuit betwixt 
other perſons, are pot to be given in evidence; for 
he bad no opportunity to croſs examine them. So rVern-413 
depoſitions taken in a cauſe; where the plaintiff's 
father was a party to the ſuit, being in all matters 
the ſame, his father n ouly tenant for life, thoſe 

depoſitions 


1Vern. 254 
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depoſitions could not be read againſt him; for the 


x Ch. Ca. advantage ought 1n all caſes to be reciprocal. And 


175. 


where a cauſe is diſmiſſed, the matter of it not be- 
ing proper for Equity to decree, yet the ſact in this 
cauſe proved may be uſed as evidence between the 
ſame parties, whenever it ſhall come in queſtion 
again. But when a cauſe is diſmiſſed, not upon 
this ground, but for irregularity, fo that in truth 
there was never regularly any ſuch cauſe in the 
court, and conſequently no prooſs, thoſe prooſs 
cannot be uſed: For proofs cannot be exemplified 


without bill and anſwer, nor can they be read at 


law, unleſs the bill upon which they were taken 
can be read. Laftly, No depoſitions ought to be 
allowed which were not taken in a Court of Record. 
And they are like examination of witnefles : So 
that altho* the defendant may read what part he 
will, yet the other fide may read the whole after- 
wards. | {4 VERO 

Sec. 3. And altho' all exhibits proved by the 
depoſitions may be read at the hearing; yet they 
muſt be ſhewn forth in Court if the party will have 


*P. 124. any benefit of them. And parties and privies 


ought to ſhew the original deed; for every deed 
ought 1o prove itſelf, and be proved by others ; 
but ſtrangers to the deed, and who do nothing in 
right of the grantee, as bailiff or ſervant, may plead 
the patent or deed without ſhewing it. So a Will 
which is the plaintiff's title muſt be ſhewn to the 
court itſelf, and not a copy only; otherwiſe, where 


it is by way of circumſtance. But where a deed 


or other evidence is ſuppreſſed, the court will al- 
ways intend a title againſt him that ſuppreſſed it. 
But a copy of a deed, ſuppoſed to be ſuppreſſed, is 
not allowed unleſs examined, nor even upon affidavit 
that plaintiff had got it, but he ſhall be left to re- 
cover it at law. So altho' a recital of a leaſe in a 
deed of releaſe is good evidence of ſuch leaſe 
againſt 
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agaiuſt the releaſor and thoſe that claim under hint: 


Yet as to others, it is not without proving there 
was ſuch a deed, and that 1t was loſt cr deſtroyed. 


And in caſe of an inrolinent for fafe cuſtody, the. ven yt. 


deed may be laid to be recorded, and a copy of it 
is no evidence. Nor is the inrolment itſelf with- 
out particular circumſtances to ſupport it; as prov- 
ing that the original deed was in the defendant's 
cuſtody or power, or accidentally loſt, Sc. But 
where a bargain and ſale is inrolled purſuant to the 


ſtatute, the inrolment is a record: So that a copy 6's. 
of it may be read in evidence. For no taſure or} tot. dg. 
interlining ſhall be intended in a record for the; 484. 
height and ſolemnity of it; but the ſure way is to Hardt. 118 


exemplify it under the great ſeal, or at leaſt under 
4he ſeal of the court. 


& A P. II 


Of Averments and Parol Exidence- 


Sed. 1. RECORDS, when perfect, for avoiding 

| infiniteneſs, which the law abhbors; 
eſtop all parties and privies from contradicting any 
thing apparent in the record. And a record can- 
not be confeſſed and avoided; as to fay, that he 
was not a perſon able, &c. for then every record 
might be ſo avoided by a nude averment. But 
to take an averment which ſtaads with the record, 
and which does not contradict any thing apparent 
in the record to the judges by conſtruction of law 
upon the words, the law well admits and allows 
of. So a deed indented is the deed of both par- 
ties, tho* they were the words of but one, for 
both ſeal it, and of conſequence are eſtopped by 


it, viz, in all the material and * efſenual parts, p. 12 5. x 


without 


wt 
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without which it would not be good. Otherwiſe. 


of a patent, or deed poll; becauſe the eſtoppel 


there is not mutual, as it ought to be. But to a 
deed they may plead Non eft factum, & pari Ratione 
may confeſs and avoid it, as by coverture or the 
hke. And altho' a deed is prima ſucie an eſtoppel : 
Yet they may plead or aver any matter of fact 
which ſtands with the words of the deed. But no 
averment can be taken againſt the judgment of 
law which appears to the judges upon view of the 
deed ; for matter of fact is to be tried by the jury, 
but matter of law by the judges only. 

Sec. 2. But in cale of eſtoppels, verdict againſt 
the truth, or the law being founded upon an un- 
true preſumption,” Chancery will relieve. . And al- 
tho” boch aſſurances, as are uſed for the common 
repoſe of men's eſtates, Equity will not draw in 


ce Ab. queſtion. (For a fine with proclamations ought 


355 


after five years to be a bar in conſcience, as it is 
in law; fo ſhall tt be of a common recovery for 


1Fq, Caſes, docking the entail) Yet if a fine is unfairly ob- 


259, 


tained, Equity will order a reconveyance, and the 
court where it is acknowledged will vacate it ſor 
error, or irregularity. Neither is a judgment at 
Jaw to be pleaded in bar to a ſuit in Equity, not- 
withſtanding the ſtatute of 4 H. 4. cap. 22. becauſe 
that ſtatute meant only to reſtrain ſuch juriſdiction, 
as did take upon 1t to reverſe the judgement, as 
error and attaint doth, which the Chancery never 
pretended to, but leaves the judgemeut ih peace, 
and only meddles with the corrupt conſcicnce of 
the party. And altho' it is ſaid, that the Common 
Law uſed ſome power to reſtrain ſuch examinations 
directly before any ſtatute made: Yet theſe ſeem 
rather to examine the manner than the very mat- 

ter and ſubſtance of the thing adjudged. 
Sed. 3. So in natural juſlice, deeds and writings 
are conſidered only as memorials of the contract, 
| Nor 
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not as à ſubſtantial part of them; and therefore 
any other proof is as well, and the eſtoppel will 
not in Equity be regarded agaiuſt the truth. As if 
a covenant be general, that he was lawtully ſeized, 
and there is proof, that it was declared upon ſeal- 
ing, that he ſhould undertake for his own act only, 


he ſhall be relieved. So if in the purchaſe of a 


manor, a copyhold being a little before eſcheated, 
was not intended to pals in demetne, and was left 
out of the particular: Yet the conveyance was ſuf- 
ficient to paſs it at law, the vendor ſhall be relieved 
in Equity. So where a leaſe for years was made in 


truſtees, precedent to the * wife's ſettlement, only“ p. 126. 


to protect the wife's eſtate agaiuſt the violence of 
the times, and not to exclude the huſband, but the 
ſequeſtrators; upon proof of this by one ſingle 
witneſs of an undoubted reputation, the nature of 
the caſe requiring ſecrecy, Chancery will relieve 
againſt the truſt expreſſed iu the deed, And in cafe 
of a ſurrender made by a ſteward of a copyhold, 
if there be any miſtake there, that is only matter 
of fact, and the courts at law will in that caſe admit 
an averment, that there was a miſtake, &c. either 
as to the lands or uſes. 

Scat. 4. As for a teſtament proved /ub figillo Epiſe 
coþ1 it is no eſtoppel, Yet the laſt will.of a man 
is looked upon as the laſt ſerious act of his life, as 
to the diſpoſition of his eſtate, and muſt be admit- 
ted ſuſſicient to repeal all former wills, and much 


more to control all pazol declarations. It is to be; co. 68: 


conſidered therefore, as it ſtands upon the wills 
alone, and would have been fo, even before the 
making of the ſtatute of frauds and perjurtes. For 
by the ſtatute of wills, by which men are enabled 
to make wills, and devile their lands, it muſt be a 
will in writing, and ſhould parol proot be admitted, 
it would introduce a mighty 1ncertainty and an 
infinite inconvenience. | 


Co. 18 5. 
Keil 


w. 49. 


Sect. 5. But this rule has received a diſtinction, 


2 which 
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Wem. gs, which has greatly prevailed, viz. between evidence 
98, 337, . K 0 * 
225. offered to a court, and evidence offered to a jury. 
Abr. aße. For in the laſt caſe, no parol evidence is to be ad- 
mitted, left the jury might be inveiglod by it ; but 
in the firſt, it can do no hurt, being to inform the 
confcience of the court, who cannot be biaſſed or 
prejudiced by it. And therefore, tho* ſuch an 
averment could not be admitted, where it was to 
make the party a title; yet where It was ouly to 
2Vern.z52. rebut an Equity, it might. As where A. charged 
Abt his real eſtate with payment of his legacies and 
debts, and deviſed his eſtate ſo charged, to the de- 
fendant his nephew, and made the plaintiff his wife 
executrix> Proofs may be admitted that it was A.'s 
intention, that ſhe ſhould have the perſonal eſtate 
clear of the debts. And if it were taken from her 
2vern. 648, by the creditors, ſhe ſhould come in as a creditor 
736 on the realeſtate. So where a money-legacy given 
to an executor ſhall exclude him from the ſurplus, 
the preſumption being that the teſtator did not in- 
x 54-04: tend him all and fome : Yet ſuch preſumption may 
2Vern.643. be ouſted or taken away by a proof of the teſtator's 
*P.127. intention, that his * executor ſhould have the ſur- 
Cate, 24. Plus, or that his next of kin ſhould not have it, 
 * eſpecially if a ſpecifick legacy were given to the 
next of kin, for one may aver the truſt of a perſo- 
cg nal eſtate. So the conſtruction of making a gift a 
eVern.593, ſatisfaction, has in many caſes been carried too far; 
ii is therefore reaſonable in ſuch caſes to admit of 
parol proof. as to the teſtator's intention. How- 
3 Bac: Ar. ever the later reſolutions have been very cautious 
and the cate Of admitting parol evidences, becauſe they encour- 
2 42 age ſuits and litigations and introduce the very miſ- 
Talb. 240, Chiefs that the ſtatute intended to prevent. 

Sef. 6. But altho* no proof ought to be received 
to ſupply the words of a will, ſince the will that 
muſt paſs the land muſt be iu writing, and muſt be 
determined only by what is contained in the writ- 
ten will: Yet there can be no hurt in admitting 


collateral 


* 
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collateral proof to make ceffain the perſon or the 


__ 


thing deſcribed. As where 4. deviſed to B. lande "YN 
of 601. per annum, paying 109]. which he by bond Ven. % * if 
owed J. M It happened that the 100, by bond 4 


was not due to J. M. but to S. H. but the perlon 
who drew the will having ſwore, that the teſlator 
intended the debt to S. H. the deyiſec of the lauds, 
ſhall be liable. So to aſcertaiu the thing, notwith- * 455 2 
ſtanding the ſtatute of frauds; for it neither adds 4d 235, 
to nor alters the will, but only explains: which Of 3“ 
the meanings ſhall be taken, Yet ſome have doubi- | 
ed, whether they could read witneſſes on a will of 
lands by the ſtatute, tho' it were ouly in preſerva- 
tion of the deviſe. But to be lure, if the devile 
would admit of any ſenſe, they could not be read. 
$8. J. And it is a ſettled rule in the Court of 
Chancery, that altho' they will read parol proof to 
fortify any natural conſtruction that artes from the 
words of the will: Yet they will never read any vern «8, 
parol proof to make any alteration in the will, or 3 De 244 4 
addition to it. And if the bequeſt cannot be made A 
out but by the parol diſpoſition of the wilneſſes, 4. = _— 
there being only initial letters for the names of the fe 
legatees, as It is not fubſtantive in writing, it is not 
a written but nuncupative will, and therefore with- 
out the circumſtances required by che ſtatute is void. 


i P. 123. 


Of Diſcovery. 
Seck. 1. 1* the Law of Nature, when deeds and 


> undeniable inſtromeuts canuot be pro- 
Juced, they muſt then give judgment according to 
the teſtimony of witneſſes, or with couſent ol the 
other party give him his oath. '1 fay with the con- 
fent of the other party; for elle in the liberty of 
nature, no man is ob iged to put the iſſue of his 
cauſe upon auother man's couſcicuce. Aud in the 
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Civil Law, the Judge exOfficio, if he ſaw occaſion 
might put the defendant to his oath, or the party 
Intereſted might demand it. And this was deciſive 
between the parties and their repreſentatives, but 
did not hurt a third perſon. So in Chancery, tho? 
witneſſes are examined, yet you may afterwards 
examine the deſeudant. And a bill lies there for 
the diſcovery of an eſtate by one who had a title to 
it; as by the patentee of the goods of a felon, or 
of owe outlawed, for outlawry is in natute of a 
gift or judgment to the king. So where A. obtain: 
ed judgment againſt h. and the defendant to defraud 
him of the benefit of it, aſſigned his eſtatè to truſ- 
tees for himſelf. A. may have a diſcovery, tho' it 
is objected, that this is in the nature of a foreign 
attachment, and that there could not be a diſcove 
of a man's perlonal eſtate in his life-time. But if 
the plaintiff in ſuch caſe has not taken out execution, 
it will not be allowed. And it ſeems agreed, it 
would not lie againſt the debtor himſelf, nor to 
have a general diſcovery from a third-perſon, but 


2Vers. 442, Only ſor particular things. So where a fire happens 


Ibid. 


*P. 129. 


in a man's houſe, aud burns his neighbours likewiſe, 
altho' he is liable to damages at law, yet the plain- 
tiff in ſuch cafe ſhall not be aſſiſted in Equity; for 
tho' the law gives an action, yet it does not ariſe 
out of any contract or undertaking of the party. 
But the caſe is not parallel, where a lighter is over- 
jet by negligence of the lighterman, or a ſhip takes 
fire by the negligence of the maſter or ſhip's crew, 
theſe come within the reaſon of any common car- 
ner, aud therefore he ſhall have a diſcovery. to 
enable him to bring his action. Yet a plaintiff is 
not admitted to a diſcovery without verifying his 
title at jaw. So that if there be a ſull auſwer given 
to the thing in demand, till that be tried, the de- 
ſendants are rot bound to diſcover. As in a bill 
for tiches, if they plead the ſtatute of 13 Liz. 
cap. Ac. 3gaiuit non-rehdence in bar: Or in caſe 


of 
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bf tithes of conies by cuſtom, if they deny the 
cuſtom. And the rather, becauſe the demand was 
againſt common right, and if it ſhould be otherwiſe, 
the defendant by a feigned ſuggeſtion might be 
forced to diſcover any thing. But if in that caſe, 
the matter be found againft the defendant, he ſhall 
after be examined upon interrogatories. But where' 
there is no ſuch great inconvenience, as upon a bill 
againſt an executor to diſcover aſſets, he muſt an- 
ſwer, tho' he demies the debt, becauſe it concerns 
the act of another. | 
« Se. 2. As to the difference of the perſons, for 
whom and againſt whom a diſcovery will be ad- 
mitted, it is to be obſerved, That perſons who 
claim lands by a will, or any other voluntary diſ- 
poſition, having the law on their fide, are entitled 
as againſt an heir at law to a diſcovery in Equity 
of deeds relating to the eſtate, and to have them 
delivered up; otherwile the heir might defend him- 
ſelf at law by ſetting up prior incumbrances, and 
by that means prevent the trying the validity of the 
will. So where a will concerning a perſonal eſtate 
is proved in the ſpiritual court, another having a 
former will iu his favour may bring his bill to diſco- 
ver by what means the latter will was obtained, and 
to have an account of the perſona leſtate, and whe- 
ther the teſtator was not 1ucapable and impoſed on, 
tho? objected that it belonged-to the ſpiritual court 
only to prove the validity of the will, and the 
former will was not proved in the ſpiritual court, 
as to the will iu his favour was. But if a bill is brought 
by a remote heir for a diſcovery of a title, and 
evidence, and to have terms removed, and the title 
at law cleared, this 1s one of the bard caſes at law, 
where Equity will not aſſiſt; for as Equity will not 
reheve the children, ſhould the remote heir reco- 
ver, ſo neither will it aſſiſt the remote heir. | 
Sect. 3. End the purchaſers ſhall not diſcover to 
* 3mpeach or weaken their title; for by this —_— 
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10 purchaſes. might be blown up. As whether in 


aVern.463.2, mortgage made by A. to B. which had been aſ- 


ned to the defendant, there was not ſome truſt 
declared for the benefit of the plaintiff, tho” plain- 
tiff charged in his biil, that ſuch a leaſe in defend- 
ants cuſtody mentioned it; for this is but a fide 
wind to make a purchaſer expoſe his title, and the 
court will not do it, unleſs the plaintiff makes ſome 
proof towards falfifying his anſwer to induce them 


eVern255.tO it. So an aſſignee of a leaſe ſhall not be * 
13g to diſcover whether the leaſe was expired. 


there is no reaſon to compel one whoſe lands le 
contiguous to mine, to diſcover the boundaries in 
his deeds; for that would be to help a man to 
evidence to evi another of his poſſeſſion. And 
they will never help the iſſue againſt a purchaſer, 
But where it is a bounty, as a voluntary deviſe to 
the wife for life, in ſuch caſe the heir having a 
good title, wiz. as Joke 4 in tail to his great grand- 
father, or the like, ſhail be aided. ' 

Sect. 4. But with reſpect to the perſonal eſtate 
there is a difference between contracts that are ne- 
gotiable, and ſuch as are not, or where they are not 
NG: in a mercantile way, where the note paſſes 

as ready _ As if it were aſſigned as a colla- 
teral ſecurity for a debt already contracted; ' for 
there, if the note was fraudulentl obtained, or 
or by gaming, he has no temedy againſt the drawer. | 
But if he actually negouates it for value, the in- 
dorſee ſhall in all events, have his money of the 
drawer, tho' he has paid it before, or it was obtain- 
ed by fraud; becauſe the indorſee has a legal right 
to the note, and a legal remedy at Law, which the 
Court of Equity ought not to take away from him, 
and it would be to the ruin of all commerce, if the 
original cauſe, and conſideration of ſuch note ſhould f 
be inquired into. But the aflignee of a choſe in 
action has no remedy at Law, or right to ſue in 
bis own name, and has only a equitable remedy, 
And this fails, when the bond or covenant is © 

tained 


- tained by fraud, or the obligor has a legal diſcharge; 
as a releaſe upon payment of the money. So if the 
bond were aſſigned for value before payment, there 
an equitable intereſt paſſes, and in ſuch caſe if the 
obligor pays the money to the obligee, and cannot 
plead ſuch payment at Law, a Court of Equity will 
not. inter poſe to aſſiſt him. But if he can, Equity 
will not interpole to aſſiſt the aſſignee. 

Se. 5. In the Civil Law the oath was only to be 
tendered in civil matters, when the facts and eir- 
enmſtances may render the uſe of an oath juſt and 
decent, and not in criminal matters, any more than 
in the Law of England. And it is a ſtanding rule 45.71. 
in Equity, that no one is bound to betray himſelf. * 
For it is the buſineſs of Courts of Equity io relieve 
againſt, not to aſſiſt forfeitures, and by Law no one 
is bound to diſcover any matters which tend to ſub. 
ject himſelf to penalties or forfeitures, As à penal 
clauſe in an act of * Parliament or in a deed, tho**P. 131, 
ſaid it was not a penalty, but part of the contract. 
But otherwiſe, if he covenants not to plead 'or de- 
mur to any bill, which ſhould be brought againſt 
him in Equity, or the plaintiff waves the penalty. 
And ſuch pleas ought to have the greateſt ſtrictneſs 

and exactneſs as tend to the ſupport of wrong do- 
ing. And in ſome caſes, even tor a treſpals, a bill 
is proper enough in this Court, wwz. where by the 
fecret contrivance of it, it cannot eaſily be proved. 
As if a man in his own ground digs a way under 
ground to my mineral, and the like. So in cafe of 
a bill by the Ea. India company for a diſcovery and 
to prevent an 1nterloper's trading to the Faft-[ndies, 
there is a great difficulty as to the proof, the matter 
for the greateſt part having been tranſacted in the 

Ea Indies, and therefore the plaintiffs ſetting forth, 
that they were willing to wave the forfeiture, ſhall 
have a diſcovery, So where the charge is not by 
way of treſpaſs, but under colour of title, as that 
defeudant by colour of ſequeſtration by the com- 

| mittee, 
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mittee, had ſeized ſeveral tithes, &c. due to plain. 
tiff, the plaintiff may pray a diſcovery of the parti- 
culars ſo taken, and their value. So where a man 
by colour of a title enters into an houſe, &c. and 
poſſeſſes himſelf of the goods, c. for it may be 
impoſſible for the plaintiff to diſcover the particu- 
lars without ſuch bill. So where a will is proved, 
and the precedent adminiftration revoked, ſuch bill 
is uſually necellary for the diſcovery of the goods: 
And yet in ſtrictneſs of Law there was a treſpaſs, 

Sea. 6. And when this Court can determine the 
matter, it ſhall not be an hand-maid to other Courts, 
nor beget a ſuit to be euded elſewhere. And there- 
fore where a trial at Law was preſſed for, whether 
there was a new publication or not; it was ſaid, the 
cauſe muit properly end here, and where the Court 
has juriſdiction as to the end, it muſt have likewiſe 
as tothe means. And if the Court is fully ſatisfied, 
as to the evidence, they will not ſend it to a trial 
at Law at all. 

Sect. J. For an iſſue at Law is a feigned. iſſue in 


an action upon the caſe directed by the Chancery 


forthe better informing and guiding the conſcience 
of the Court. Aud therefore no iſſue ought to be 
directed to try a matter fully proved in the cauſe. 
So where the proof of deeds 1s very plain, it would 
be dangerous to direct an iſſue to try the reality of 


P. 132. them. Neither is it proper to direct an iſſue, whe- 


ther there be a truſt or not, eſpecially where a truſt 
appears by implication from the nature of the caſe. 
And regularly an iſſue ought not to be directed to 
try a title not alledged in the plaintiff's bill. Yet 
if upon the hearing a matter not in iſſue does appear 


to the Court which goes to the very right, the Court 


will ſometimes order an iſſue at Law to try it, and 
decree thereupon. Aud iſſues are frequently direct- 
ed where matters of Law are mixed with matters 
of fact; becauſe the judges can explain to the jur 

what the Law would be, if they ſhould find the facts. 
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